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PR E F C8 


Tun great length of time neceſſary for 
completing this work would have long de- 
layed its publication: and therefore the au- 
thor was induced to publiſh it in parts; which 
he has ſo divided; as that each of them may 
be ſeparately uſeful, and at the ſame time 


ſubſervient to his general plan. 


The firſt part, contains the whole of the 
proceedings in perſona: actions, previous to 
the plea ; together with all that is peculiar to 
the proceedings by and; againſt attornies, and 
other officers of the court ; againſt peers 
of the realm, and members of the houſe of 


commons; upon the writ of habeas corpus; and 


againſt 


rr 

1 1 againſt priſoners, in the actual cuſtody of the 

! | marſhal or ſheriff, &c. The ſecond part, 
continues the proceedings, from the plea to 
the final judgment : and in a third, we ſhall 
treat of the means of enforcing a judgment 
by execution ; of reverſing it by writ of error 
and revwing it by ſcire ſfacias; with the pro- 


ceedings in replevin, &c. 


The third part is in a ſtate of conſiderable 
forwardneſs : but on account of the author's 
profeſſional avocations, it may be ſome years 


before it is publiſhed. 


Inner Temple, 
Nov. 1, 1790. 
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OF THE ORIGINAL WRIT. 


1 legal mode of redreſſing civil injuries is by action, 
Which is real, perfonal, or mixed. In a real action, 
the proceedings are in rem, for the recovery of real pro- 
perty only; in a perſonal action, they are in perſonam, for 
the recovery of ſpecific chattels, or of ſome pecuniary ſa- 
tisfaction or recompence; and in a mixed action, they are 
in rem et perſonam, for the recovery of real property, and 

damages for withholding it. In the following work, it is 
the author's intention to treat of the means of commencing 
and proſecuting a perſonal action, in the court of king's 
bench, by a methodical arrangement of the ſeveral acts of 
parliament, rules of court, and judicial decifions upon the 
ſubject. | 


The means of commencing a perſonal action in this 
court are— | | 
„ ORIGINAL WgRIr. | | 
II. By ATTACHMENT or PRIVILEGE, at the ſuit of 
the attornies and officers of the court, 5 
HI. By Birt ; which is fourfold : 


1. Againſt the attornies and officers of the 
court. . | 7 | 
2. Againſt peers, and members of the houſe 
of commons. | | 8 
3. In treſpaſs. 
| 4. Againſt priſoners. 
An original writ is a mandatory letter from the king in 
chancery, ſealed with his great ſeal ® ; and ligs in all perſonal 
actions, againſt every perſon not privileged as an attorney, 
officer, or priſoner of the court. Formerly, indeed, it was 
not uſual to proceed in the king's bench by original writ, in 


Finch, L. 237. 3 Blac, Com. 273. . 
| | | B debt, 


2 _ OF THE ORIGINAL WRIT. 


debt, detinue, or other action of a mere civil nature b. But 
the modern practice, is different ©; and in a late. caſe, where 
the defendant pleaded to the juriſdiction, in an action of deb? 
commenced by original writ, the court gave judgment on 
demurrer for the plaintiff; and declared, that if ſuch a plea 
ſhould come before - them again, they would inquire by 
whom it was ſigned. On the other hand, an original writ 
was formerly the moſt common, if not the only ground of 
proceeding againſt peer and members of the houſe of com- 
mons d: but now, by ſtatute 12 & 13 W. III. c. 3. S. 2. 
they may alſo be ſued by original bil], and ſummons, attach- 
ment, and diſtreſs infinite e. Still, however, an original 
writ is the only ground of proceeding againſt a corporation, or 
zundredors, on the ſtatutes of hue and cry, &c.f ; or where, 
by reaſon of the defendant's being abroad, or keeping out of 
the way, he cannot be arreſted or ſerved with proceſs. There 
is alſo this benefit attending it, in other caſes; that after 
judgment in an action by original, a writ of error will not 
lie in the exchequer chamber, where it is often brought for 
the mere purpoſe of delay, but only in parliament 3. The 
reaſon is, that at common law, no writ of error lay, except 
in parliament, from the judgment of this court; and the 
ſtatute h which * a writ of error in the exchequer cham- 
ber, only extends to ſuch actions as are it commenced in 
the king's bench : therefore, though a writ of error will lie 
in the exchequer chamber, on a judgment by bill, which 
originates in the king's bench; yet it is otherwiſe where 
the judgment is upon an eriginal writ, which iſſues out 
of chancery, where the action in that caſe is firſt com- 
mencedi. 

Original writs are calculated for the commencement or re- 
moval of actions k. And they are either de curſu, or ma- 
giftralia\: the former were framed in the king's court, be- 
fore the diviſion of it; the latter were made out by the 


maſters in chancery, purſeant to the ſtatute of Weſtm. 2. c. 
24. In perſonal actions, they are ex contratlu, vel ex deliflo m; 1 
upon contraas, or for wrongs, immediate or conſequen- 7 
tial. | C 
| t 
* 76, Tryæ's jus filizarii, 55, 77. 3 Blac. Com. 42. © Cas. temp. C 
Hardw. 317, 1 Trve, 9. 13. © Say. Rep. 63. Cowp. 844. 2 Ld. Raym. ” 
1442. 2 In 784. 8. C. t Tre 1, 1 Sid, 424. Trye, 6. >» ay Eli. c. 8. 
Run. Vj. #3, &c. Gilb. K. B. 319. * Trye, 1. 12. 93. I Gilb. K. B. 1 
312. 1 luſt, 64. b. 73. b. 2 Loſt. 405. 670. 7. Co. 4. a. 8 Co, 48, 9. fe 
Bac. Abr. 26. Gilb, C. P. 5. 8 2 


Actions 
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Actions upon CONTRACTS are aſſumpſit, covenant, debt, 
detinue, & .. Aſſumpſit,lies for the recovery of damages upon 
contracts, expreſs or implied, without deed. Contracts of 
this nature relate to perſons, perſonal property, and real 


property. Reſpecting perſons, they are to forbear, indem- 


nify, marry, ſerve, employ, &. ReſpeCting perſonal 
property, they are to buy, ſell, exchange, accept, deliver, 


take back or warrant cattle or goods; to hire, lend, keep, 


take care of, or redeliver them; or to perform ſome work 
about them, as to carry, ſhip, &c. to provide neceſſaries; 
to pay money, in conſideration of precedent debts, uſually 
termed indebitatus aſſumpſits,) forbearance, indemnity, mar- 
riage, ſervice, the ſale, exchange and hire of goods, per- 
formance of works, neceſſaries, or the ſale, exchange, aſ- 
ſignment, or uſe of lands, &c. upon bills of exchange, 
foreign or inland, promiſſory notes, policies of aſſurance 
on lives or ſhips, &c. wagers, accounts ſtated, awards, bye- 
laws, or foreign judgments; and for tithes, tolls, port 
duties, fin:s and amerciaments: to repay money; concern- 
ing ſecurities ; and to account. ReſpeRing rea! property, 
they are to buy, ſell, exchange, take, let, aſſign, hold, 
repair or quit lands, &c.—Covenant lies for the recovery of 
damages upon contracts by deed, as upon articles of agree- 
ment, charter parties of affreightment, indentures of ap- 
prenticeſhip, leaſes, mortgages, &c.—Debt lies for the re- 
covery of a ſum certain upon acts of parliament, judgments, 
ſtatutes, recognizances, ſpecialties, and ſimple contracts, 
expreſs or implied. —Detinue lies, upon a delivery or finding, 
for the recovery of goods in ſpecie, or damages for detain- 
ing them. | e N 
Actions for WRON GS are treſpaſs, vi et armis, for ſuch 
as are immediate; and adtions on the caſe, for ſuch as are 
merely conſequential. Treſpaſs vi et armis lies to recover 
damages for immediate wrongs, to perſons, by menaces, aſſault, 


battery, wounding, mavhem, or falſe impriſonment; to 


perſona! property, by injuring, taking away, detaining or 
converting cattle or goods; and to real property, as to . 
houſes, lands, fiſheries, &c. Actions on the caſe lie to re- 
cover damages for conſequential wrongs, or torts, ariſing from 
malefeazance,. or doing what the defendant ought not to do; 
non-feaZance, or not doing what he ought to do; and mi- 
feazaunce, or doing what he ought to do, improperly. Theſe 
actions are for torts to perſons, perſonal property, and real 


4 property 
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property corporeal or incorporeal.— To perſons, they are 
for publick nuſances, which occaſion private inconvenience, 
keeping miſchievous animals, negligence in riding horſes, 
driving carriages, or navigating veſſels n, &c. unſtilfulneſs 
or improper conduct of ſurgeons, &c. malicious proſecu- 
tions, libels, ſcandalum magnatum, defamation of common 
perſons, criminal converſation, and ſeducing, harbouring, 
taking away, impriſoning or beating wives or ſervants. 
To perſonal property, they are for trover and converſion, 
exceſſive or irregular diſtreſſes, reſcues, pound-breaches, 
eſcapes, falſe returns, and other miſconduQ of ſheriffs, &c. 
deceit on the ſale of cattle or goods, or immoderate uſe of 
them when lent or let to hire; and againſt carriers by land 
or by water, whar fingers, innkeepers, farriers, &c. To 
real property corporeal, they are for nuſances, of a private 
nature, to houſes, lands, &c. to the prejudice of the plain- 
tiff's poſſeſſion or reverſion ; in nature of waſte ; for not 
repairing fences, or for not carrying away tithes, &c. And 
to real property incorporeal, they are for diſturbance of com- 
mons, ways, offices, franchiſes, &c. = 
In actions upon contracts, the plaintiff may join, in the 
fame writ, diſſerent cauſes of action in aſfumpſit, or in co- 
- wenant, debt o, or detinue: and he may join debt and detinus 
in the ſame writ Pp. But he cannot join aſſumpſit with cove- 
nant, nor debt or detinue with either of them. In actions 
for wrongs, he may join different cauſes of action in treſ- 
pass, or in caſe. But he cannot join treſpaſs with caſe, nor 
either of them with any ſpecies of contract. There are 
however ſome cauſes of action, for which the plaintiff may 
bring aſſumpſit or caſe, as for deceit on the ſale, or immo- 
- derate uſe, of cattle or goods, and againſt carriers q, &c. 
And there are ſome wrongs of ſo peculiar a nature, that 
they may be conſidered either as torts or treſpaſſes: ſuch are 
criminal converſation, or for taking away, impriſoning or 
beating the plaintiff's wife or ſervant, per quod conſortium vel 
fervitium ami ſit. Theſe wrongs are not immediate, but con- 
ſequential; the plaintiff may declare for them by bill with 
a quod cum, which is not allowed in treſpaſs” ; the plea of the 
ſtatutes of limitations is not guilty within fx years 5, and 


n The wrongs here mentioned as affecting perſent, may and do frequently 
I affect perſonal property. © 1 Will. 248. » Gilb. C. P. 5. 1 Bac. Abr. 30. 
6 q 2 Will. 319. 3 Will, 348. 1 T. R. 274. 1 2 Salk. 636. 1 Str. 621. 
2 Bur. 733. | | 


not, 
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not, as in treſpaſt and aſſault, within four years; and though 
the plaintiff ſhould not recover forty ſhillings damages, he 
is nevertheleſs entitled to full coſts *. For theſe reaſons, 
they may be conſidered as forts. But yet, as they are at- 


tended with violence, they may alſo be conſidered as treſ- 


paſſes vi et armis : and they may be joined in the ſame writ 
with either; not for the reaſon given in the books u, that 
a general action of treſpaſs and a ſpecial action upon the 
caſe may be joined in the ſame writ, but becauſe, from the 
peculiar nature of the wrongs, they may be made the ſub- 
jeQs of either action. And hence, there is a writ de uxere 
abducſd, cum bonis viri v; and it is uſual to join a reſcue and 
Ireſpaſs w, &c. | | | 

The original writ is iſſued by the curſitor, who is fo 
called from the writs de curſu; and, where the plaintiff's 
demand exceeds forty pounds, a fine is payable to the king, 
by way of compoſition for the liberty of ſuing in his court &; 
which fine is eſtimated according to the amount of the de- 
mand, being ſix ſhillings and eightpence for every hundred 
marks, or ten ſhillings for every hundred pounds V. | 
In actions of covenant, debt, and detinue, the original 
writ is called a præcipe; by which the defendant has an 
option given him, either to do what he is required, or ſhew 


cauſe ro the contrary: but in aſſumpſit, and actions for 
wrongs, it is called a pone, or fi te fecerit ſecurum; by which 


the defendant is peremptorily required to ſhew cauſe, in the 
firſt inſtance 2. In point of form, the original writ is 
ſpecial or general, nominatum vel innominatum a. The former 
contains the time, place, and other circumſtances of the 


demand, very particularly ; the latter, only a general com- 


plaint, without expreſſing the particulars, as the writ of 
treſpaſs guare clauſum fregit, &c. But in order to ſave the 


great and unneceſſary expence of ſuing forth /pecia! writs, 


in ſmall and trifling ſuits, it is enactedb, that “ no ſpecial 
+ writ or proceſs ſhall] be iſſued out of any ſuperior court, 
where the cauſe of action ſhall not amount to the ſum 
of ten pounds or upwards.” And by a late rule ©, in all 
actions, in which the plaintiff ſhall proceed againſt the 
defendant by ſpecial original writ, and ſhall recover leſs 


t 1 Salk. 206. 3 Wilſ. 319. » Aleyn 9. 1 Bac. Abr. 30. » F. N. B. 89. 
w 2 Lutw. 1245. Cilb. C. P. 3. » Trye, 6% 9, =» Finch, L, $87. 
® 1 Bac. Abr. 29. Gilb. C. P. 3. Þ Stat, 5 G. II. c. 27. 5. 3 Bur. 1484. 
<R.M. 23 G. III. | . 


& than 
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than the ſum of fifty pounds, he ſhall not, on taxing 
& coſts, be allowed any more or other coſts, than he would 
« be intitled to, in caſe he had proceeded by bill; except 
“in ſuch actions, in which he could not proceed by 
« bill, or in which any defendant ſhall be actually out- 
es lawed.“ | 

The original writ ſhould be directed to the ſheriff or ſhe- 
riffs of the county where the action is brought, and intended 
to be tried: and the vEN VE ſhould be laid in that county. 
But there is a diſtinQtion between local and tranſitory acti- 
ons d. Where the action could only have ariſen in a par- 
ticular county, it is local, and the venue muſt be laid in that 
county; for if it be laid elſewhere, the defendant may 
demur to the declaration e, or the plaintiff, on the general 
iſſue, will be nonſuited at the trial f. But where the action 
might have ariſen in any county, it is tranſitory, and the 
plaintiff may, in general, lay the venue wherever he 
pleaſes s; ſubjeCt to its being changed by the court, if not 
laid in the very county where the action aroſe. Thus, in 
an action upon a leaſe for rent, &c. founded on the privity 
of eſtate, as in debt by the aſſignee h or deviſee i of the leſſor 
againſt the leſſec, or by the leer k, or his perſonal repre- 
ſentatives |, againſt the aſſignee of the leſſee, or againſt the 
executor of the leſſee in the debet and detinet m, or in cove- 
nant by the grantee of the reverſion againſt the aſſignee of 
the leſſee n, the action is local; and the venue mvſt be laid 
in the county where the eſtate lies. But in an action upon 
a leaſe for rent, &c. founded-on the privity of contract, as 
in debt by the Icffor againſt the leſſee o, or his executor in 
the det inet only p, or in covenant by the leſſor a, or grantee 
of the reverſion v againſt the leſſee, the action is tranſitory ; 
and the venue may be Jaid in any county, at the option of 
the plaintiff. 

There are, however, ſome actions, of a tranſitory na- 
ture, wherein the venue muſt be laid in a particular county. 
Such are all actions upon penal ſtatutes e, and actions upon 


2 


à Gilb. C. p. 84 Cowp. 176, & c. © 1 Wilſ. 165. Cowp. 419. 2. Blac, 
Rep. 1033. t Gilb C. P 84. h Cro, Car. 183. 1 Wilf. 165. i W. Jon. 43. 
k 6 Mod. 194. 1 Latch, 199. w 2 Lev. 80. 3 Keb. 136. S. C. Giſh. Pele, 
403. Gilb. C. P. 91. u Carth. 182. 3 Mod. 336. 1 Salk. 80. 1 Show. 191. 
S. C. 6 Mod. 194. S. P. o 6 Mod. 194. 2 Str. 776. » Gilh. Debt, 403. 
Silb. C. P. oz. 43 Lev. 154. * Saund. 238. Carth. 183. x Will. 165, 
Stat. 21 Jac. I. c. 4. . 2. 1 Sid. 267. | 


the 
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the coſe, or treſpaſs againſt juſtices of peace, mayors or 
bailiffs of cities or towns corporate, head-boroughs, por- 
treves, conſtables, tithingmen, churchwardens, &. or 
other perſons acting in their aid and aſſiſtance, or by their 
command, for any thing done in their official capacity t: and 
alſo actions againſt any perſon or perſons, for any thing 
done by an officer or officers of the excife u or cuſtoms , or 
ethers acting in his or their aid, in exccution, or by reaſon 
of his or their office, In theſe actions, the venue, by va- 
rious acts of parliament, muſt be laid in the county where 
the facts were committed, and not elſewhere. On the 
other hand, the venue in a tranſitory action is in ſome caſes 
altogether optional in the plaintiff; as where the action ariſes 
in Wales w, or beyond the fea x, or is brought upon a 
bond or other ſpecialty y, promiſſory note, or bill of ex- 
change 2, for ſcandalum magnatuma, or a libel diſperſed 
throughout the kingdom b, againſt a carrier or lighterman ©, 
for an eſcape d or falſe return e; and in ſhort, wherever 
the cauſe of action is not wholly and neceſſarily confined 
to a ſingle county f. In theſe caſes, the venue cannot be 
changed by the court, but upon a ſpecial ground s. 5 
The original writ, iſſuing out of chancery, ſhould be 
teſlie*d or witneſſed in the king's name at Weſtminſter, or 
wherever elſe the chancery is holden h; and as that court is 
_ ſuppoſed to be always open, it may be teſted in vacation as 
well as in term time i. It ſhould, however, be always 
teſte'd after the cauſe of action accrued k; and ſhould be 
made returnable on a general return day in term time, 
rhicunque, or whereſoever the king ſhall then be in Eng- 
land l. In proceeding to outlawry, if the inſtructions be 
carried to the curſitor within the firſt week of a term, and 
the cauſe of aQion will admit of it, he will, for the ſake of 
expedition, make the original returnable on the firſt or any 


? Stat. 21 Jae I. e. 12. f. 6. 10 C. TH, e. % 34. vn el $6 
47. ſ. 35. » 2 Str. 1258. 1 Wilſ» 138. 8. C. = Say. Rep. 77. Cowp. 176. 
71 Keb. 66. 1 Sid. By. Sty. P. R. 631. 2 Str. 878. Andr. 66. R. M. 10 G. 
II. (e) Gilb. K. B. 339. Gilb. C. P. 90. Halein v. Kent, E. 20 G. III. - Andr. 
66. R. M. 10 G. II. (e) 1 T. R. 571. Precious v. Bennet, E. 25 G. III. But 
ſee 1 Will. 41. Say. Rep. 7. centra. 1 Lev. 66. 2 Salk. 668. Carth. 40. S. 
C. 2 Str, 807. Barnes, 482. Gilb C. P. 90 »1 T. R. 571. 647 3 T. R. 
306. 652, 2 Salk. 670. 41 Keb. 65. 1 Sid. 87. 2 Salk. 670 e Falk. 
669. 2 Str. 727. Say. Rep. 54. 1 Wilf. 336. S. C. f 2 Silk. 669. R M. 10 
G. II. (c) 1 Wilf. 178. 2 T. R. 275. Pole v. Horobin, M 22 G. II. 1 T. R. 
7B1, h Finch, L. 237. 3 Blac. Com. 274. i Trye, 39, 60. Sty. Rep. 40. 3 
Keb. 214. k 2 Bur. 967. | Trye, 2. | | | | 
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other return of the preceding term m. Otherwiſe it is 
uſually made returnable in the ſame or the next term; or, 
as it does not affect the liberty of the defendant, it may be 
made returnable at the diſtance of two or three terms n. 
But there ſhould be fifteen days, at leaſt, between the eſte 
and return of an original o; the law requiring that diſtance 
of time between the ſervice and return of it; though if 
there be leſs, it will be aided by the defendant's appearing 
and pleading in chief p. | . 

The want of an original is aided after verdift, by the 


$0252.24 <A> 2  - > 20 


ſtatute 18 Eliz. c. 14. but not after judgment by default, 
&c. And a bad original is not aided, even after verdict ; 
nor a good one, which does not warrant the declaration d. 
The court, however, will amend any defect in the original, 
ariſing from the miſpriſion of the clerk, in not purſuing his 
inſtructions; or from his neſcience in form, though not in 


ſubſtancer. 


Id. 60. = Dyer, 178. . 2 Inſt. 567. Booth on real actions, 5. Gilb. C. 
P. 9. 3 blac. Com. 17 P 1 Salk. 63. 1 Ld. Raym. 671. S. C. 4 5 Co. 37. 
b. Cro. El. 722. 1 Sid. 84, 7 Stat. 8 Hen. VI. c. 12. 8 Co. 149. Gilb, C. P, 
$37. Barnes, 10. 16. 22 ä 3 . 
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HE next thing to be conſidered is the proceſs, or means 
13 of compelling the defendant's appearance upon the 
original. In all perſonãta ions, except treſpaſs vi et armis, 
or for injuries tending to a\ breach of the peace, as deceit 
and conſpiracy, the firſt pr ing upon the original, is a 
ſummons a, or warning to appear, according to the exigency 
of the writ. | | 

The defendant being ſumimoned, was formerly allowed 
to caſt an eſſoin b, or ſend an excuſe by his ſervant for not 
appearing ; and that being done, it was the plaintiff's duty 
to adjourn it to ſome day, appointed by the court, in the 
next term © : if he did not, he was liable to be nonproſi'd d. 
But no eſſoin was ever allowed in perſonal aQtions, on the 
return of a capias d; nor, even on a ſummons, where the 
defendant was ſeen in court, or appeared by attorney ©: and 
as a corporation aggregate could not appear in any other 
manner, they were not entitled to an eſſoin f. At this day, 
the defendant being in general at liberty to appear by at- 
torney, no eſſoin is allowed in any perſonal action whatſo- 
ever, even where a peer or member of parliament is de- 
fendant S. Where an eſſoin is caſt, and neither quaſhed nor 
adjourned to a particular day, the plaintiff may declare the 
firſt day of the next term, and the defendant is not intitled 
to an imparlance h. | 

If an eſſoin be not caſt, where it is allowable, on the 
very return day of the original writ, the plaintiff may 
enter his exception the next day, and obtain an order that 
it be not received ; and from this exception, ſo taken and 
entered, the ſecond day after the return of the writ is 
called the day of exception. The third day the ſheriff 
ſhould regularly return his writs into court, which are de- 
livered to the cuſtos brevium; and from thence this day is 


Finch, L. 30s. 352. b 2 lnſt. 128. b. 137. < Cro. Eliz. 367. Gilb. C. P. 
13. 4 2 Str. 1194. 2 Wilſ. 165. # Bro. abr. tit. Corporation, 28. Cal. pr. 
C. P. 8. 2 T. R. 16. * Id ibid. 1 Gilb. C. P. 13. - 
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called the day of retorna brevium; and then it is, that the 
court is ſeized of the cauſe, by poſſeſſion of the writ. The 
fourth day is called the appearance day, or dies amoris k, 
which is the day given ex gratid curiæ for the defendant's 
appearance. If the defendant appear on or before the 
quarto die poſt of the return of the original, he ſhould enter 
his appearance with the filacer, who is ſo called from the 
files of the cuſtos brevium, which are warrants for him to 
continue the proceſs l. If he make default, and the ſheriff 
return that he is ſummoned, the filacer iſſues an attachment ; 
which is a judicial writ, commanding the ſheriff to put the 
defendant by gages and ſafe pledges; that is, to take cer- 
tain of his goods, which are forfeited if he do not appear, 
or to make him find perſonal pledges or ſureties, who ſhall 
be amereed in cafe of his non-appearance m. And this is 
the firſt and immediate proceeding upon the original in treſ- 
paſs vi et armis®, &c. where the violence of the wrong re- 
_ quires a more ſpeedy remedy, and therefore the original 
writ commands the defendant to be at once attached, without 
any previous warning. 

The ſheriff's return to the attachment is, either that he 
has attached the defendant, or that he has nothing by which 
he can be attached. If the defendant, being attached, ſtill 
neglect to appear, the plaintiff may proceed, to compel his 
appearance, by diſiringas, or diſtreſs infinite; which is a 
proceſs commanding the ſheriff to diſtrain the defendant, by 
all his lands and chattels, and to anſwer for the iſſues o, or 
profits of the ſame. Upon the firſt diſtringat, the ſheriff 
uſually returns iſſues to the amount of forty ſhillings; and 
if the defendant do not appear beſore or on the quarto die 
poſt of the return, the plaintiff ſhould ſue out an alias diſtrin- 
gar, and thereupon move the court to increaſe the iſſues; a 
procceding that ſeems to haye come in lieu of the writ of 
averment p. In general, if the debt be ſmall, the court 
will order iſſues to be returned at once to the amount of it: 
but otherwiſe, on the defendant's non-appearance, the plain- 
tiff ſhould ſue out a puries diſiringas, and move the court 
a ſecond time, and ſo totes guties, until iſſues be returned 
to the amount of the debt. When that is done, the plain- 
tiff ſhould apply to the court, for a ſale of the iſſues, under 


k lat. 1 2 1 Gilb, C. P. 14. Trve, in pref. ® Gilb. diſtr. 18, &c. 

= in Ei 45,6 2 Blac. Com. 280. n= Pinch. I. 3<s. © Finch, L. 352. Stat. 
Hehn 2.c. 33. 2 loſt 453. 5 Mod. 117. r Theſ. brev. 144, 5. 
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the ſtatute 10 Geo. III. c. 50. which enacts, that © the 
« court, out of which the writ proceeds, may order the 
« iſſues, levied from time to time, to be ſold, and the mo- 
« ney ariſing thereby to be applied, to pay ſuch coſts to 
« the plaintiff, as the ſaid court ſhall think juſt, under all 
« the circumſtances, to order; and the ſurplus to be retain- 
« ed until the defendant ſhall have appeared, or other pur- 
« poſe of the writ be anſwered :” which ſtatute has been 
conſtrued to extend to all writs of diſtringas, and not to 
be confined to ſuch as concern privilege of parliament 
only a. a | | 

The method of proceeding, by ſummons, attachment, 
and diſtreſs infinite, is not affected by the ſtatutes for pre- 
venting frivolous and vexatious arreſts r, which only relate 
to proceſs againſt the perſon. It may therefore ſtill be uſed 
to advantage, where the defendant has property, but cannot 
be arreſted or ſerved with proceſs : and it is the only method 
of proceeding againſt peers *, members of the houſe of com- 
mons t, corporations u, and hundredors on the ſtatutes of hue 
and cry Y, &Cc. | 

In proceeding againſt a peer or member of the houſe of 
commons, the original ſhould iſſue into that county where 
the defendant lives; and a copy of it is uſually made out 
by the plaintiff's attorney for the ſheriff, and ſerved as the 
ſummons on the defendant w. Before or on the quarto die 
poſt of the return of the original, the defendant either 
appears or makes default; for he cannot caſt an eſſoin *. 
If he make default, the plaintiff ſhould ſue out a difiringas Y, 
and after that (if neceſſary) an alias or pluries diſtringas; 
upon which he may move to increaſe and ſell the iſſues, as 
before directed. Or if the ſheriff return upon the diſtrin- 
gat, &c. that the defendant hath nothing by which he can 
be diſtrained, the plaintiff may have a teſtatum diſiringas into 
another county 2. | | 

The diflringas and other ſubſequent proceſs upon the 
original, ſtate the cauſe of aQticn at large a; and muſt be 
made returnable on a general return dav, ubicunque, or 


whereſoever the king ſhall then be in England. Each ſuc- . 


4 5 Bur. 2726, 7. 112 G. I. c. 29.6 G. II. c. 27. Barnes, 40. 8. 9. 
Gilb. K. B. 309. 6 Co. $52. 9 Co. 49. Sty. rep. 222. 1 Ventr. 298 t 2 Str. 
os. Com. Rep. 444; » Com. Dig. tit. Pleader, 2 B. 2. 6 Mod. 183. 3 


Keb. 126, » 2. Cremp. 146. Ard it is ſaid, that a peer or peereſs cannot be 
#ttorhed, but ſhould be brought in by ſummons. 1 Str. 225, * Ante, 9. 
9 krye. 9. Id. 10. 147. » Trye, 127. | 
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ceeding writ muſt be teſteꝰd on the guarto die poſt of the re- 
turn of the preceding one; and there muſt be fifteen days 
at leaſt between the teſte and return. f 

If the defendant appear, upon any of theſe writs, he 
ſhould enter his appearance with the filacer b; and when the 
purpoſe of the writ is thus anſwered, © the iſſues (if any 
6 have been levied) ſhall be returned; or if fold, what ſhall 
«& remain of the money ariling by 3 ſale ſhall be repaid 
e to the party diſtrained upon c.“ But the plaintiff in ſuch 
caſe is entitled to his coſts : and where he had obtained rules 
for ſelling the iſſues levied upon a diſtringas, alias, and 
pluries, and alſo a rule for an attachment againſt the ſheriff, 
but the defendant appeared before any iſſues had been actually 
levied, the court ordered, that upon payment of the coſts 
of iſſuing the writs, the rules ſhould be diſcharged; being 
of opinion that theſe coſts were not to abide the event of 
the ſuit, but were to be paid to the plaintiff immediately, 
and at all events, whether he ſhould finally ſucceed in the 
ſuit or not d. 

In proceeding againſt a corporation, the proceſs ſhould be 
ſerved on the mayor, or other head officer<: and if the 
defendants do not appear before or on the quarto die poſt of 
the return of the original, by an attorney appointed under 
their common ſeal, (for they cannot appear in perſon f,) the 
next proceſs is a diſtringas, which ſhould go againſt them 
in their public capacity s: and under this proceſs, the ſhe- 
riff may diſtrain the lands and goods which conſtitute the 
common ſtock of the corporation h. If they have neither 

lands nor goods, there is no way to compel them to appear 
at law or in equity i, but only in parliament : for it is a 
rule, that for a public concern, the ſheriff cannot diſtrain 
any private perſon, who is a member of the corpora- 
tion |. 

In proceeding againſt Aundredors, on the ſtatutes of hue 
and cry, the proceſs might have been formerly ſerved on 
any inhabitant of the hundred. But now by ſtatute m, 
no proceſs for appearance, in any action to be brought 


> Impey, 428. Stat. 10 G. III. c. 30 ſ. 4. 4 5 Bur. 2725, eSty, Rep. 
367. Prec. in Chan. 131. 1 Chan. Caf. 206. f Peſt, & 1 Ventr. 361. n Skin, 
27. i ld. 1 V=rn. 122. Skin 84. S. C. 2. Vern. 398. Prec. in Chan. 129. 8. 
C. * 1 Chan. Caf. 204. 1 Ero. Abr. tit. Treſpaſs, 135. 1 Ventr. 351. Cowp. 
85 "4 » 367. contra ; and fee 1 Lev. 237. Finch, X. 83, 4. S. C. 8 G. II. 
C. 16 4. 
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4 upon the ſtatutes of hue and cry, or either of them, 


& againſt any hundred, ſhall be ferved on any in- 
cc habitant thereof, ſave only upon the high conſtable 
« or high conſtables of the hundred, wherein the rob- 
« Lery ſhall happen; who is and are required to cauſe 
% publick notice thereof to be given, in one of the princi- 
« pal market towns within ſuch hundred, on the next 
© market day after he or they ſhall be ſerved with ſuch pro- 
& ceſs; or if there ſhall happen to be no market town 
c within the hundred, then in ſome pariſh church, within 
e the ſame hundred, immediately after divine ſervice, on 
the Sunday next after his or their being ſerved with ſuch 
proceſs : and he or they-1s and are required and impow- 
ered to enter, or cauſe to be entered, an appearance in 


behalf of the inhabitants of the ſaid hundred, as he or 
„ they ſhall he adviſed.” | | 

At common law, the defendant was not liable to be ar- 
reſted, for civil injuries unaccompanied with force n. This 


immunity of the defendant's perſon, in caſe of peaceable, 


though fraudulent injuries, producing great contempt of 
the law, in indigent wrong-doers, a capias was allowed to 
arreſt the perſon, in actions of account, though no breach of 


the peace were ſuggeſted, by the ſtatutes of Marlbridge, 52 


Hen. III. c. 23. anfl Weſtm. 2.13 Edw. I. c. 11. in actions 
of debt and detinue, by ſtatute 25 Edw. III. c. 17. and in all 


actions on the caſe, by ſtatute 19 Hen. VII. c. 9.9 Theſe 


ſtatutes do not extend to peers, members of the houſe of 
commons, corporations, or hundredors: therefore we 


have ſeen, that, as againſt them, the only method of 


proceeding is by ſummons, attachment, and diſtreſs infi- 
nite ; and by ſtatute 7 Ann. c. 12.8 3. © all writs and 
« proceſs againſt the perſon or goods of an ambaſſader or 


e other publick miniſler of a foreign prince or ſtate, or the 


6 domeſtick ſervant of ſuch ambaſſador or publick miniſter, 


* ſhall be utterly null and void, to all intents and purpoſes 
«© whatſoever.” | | 


Where a capias lies, it is now generally iſſued in the firft 
inſtance, without previouſly ſuing out the original; in like 


mannef as in chancery, the ſubpœna iſſues, without * firſt 


» 3 Co. 12. © 3 Blac, Com. 261. » Aue, 11. 
3 3, | 


b; inging 


* 


the ſaid action, and alſo defend the ſame, for and on | 
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bringing in the bill 4. The capias is a judicial writ, iſſued 
by the falacer, and directed to the ſheriff or ſheriffs of the 
ſame county as the original; commanding them to take the 
defendant, if he be found in their bailiwick, and ſafely 
keep him, ſo that they may have his body in court, at the 
return of the writ, to anſwer the plaintiff in the action: 
and it is uſually called a ſpecial capias ad reſpandendum. If 
the ſheriffs return to the writ, that this defendant is not 
found in their bailiwick, the plaintiff may have an alias or 
pluries capias, directed to the ſame ſheriffs, commanding 
them as before, or as oftentimes they have been commanded, 
to take the defendant, &c. or he may have a te/tatum capias, 
directed to the ſheriffs of a different county, (and after- 
wards, if neceſſary, an alas teftatum capias,) ſuggeſting 
that the defendant lurks and wanders in that county. In any 
of theſe writs, if the defendant be within a liberty, it is 
uſual to inſert a clauſe of non omittas. So that by a combi- 
nation of circumſtances, it may be neceſſary for the plain- 
uff to have recourſe to an alas or pluries teſtatum, nom 
amittas, capias ad reſpondendum, which is the moſt complex 
writ A er the defendant's perſon; and commands the 
meriffs, as before, or as oftentimes they have been command- 
ed, not to omit, by reaſon of any liberty, but to take the 
defendant, &c. it being teſtified that he lurks and wanders in 
their county. 

The proceſs upon the original ſhould be teſte'd in the 
name of the chicf juſtice, or ſenior judge of the court, if 
there be no chief juſtice. The capias ſhould. regularly be 
zefle'd, in term time, on the quarts die poſt of the return 
of the original *, but not on a Sunday, or other dies non 
juridicuss; and each ſucceeding writ thould be teffe'd on the 
guarto, die paſt of the return of the preceding one. But un- 
jeſs the plaintiff mean to proceed to outlawry, the capias 
may be refed before the original, and even before the cauſe 
of action accrued, pr ovided it be actually taken out aficr- 
wards; for no error can be aſſigned on meſne proceſs t, 
and the defendant cannot have oyer of the capras, ſo as to 
plead it in abatement a. "Theſe feveral writs muſt be made 
retu;nable, like the W r on a genera] return gay, in 
term time, ubicunzue, or qwiereſoever the king ſhall then be 


4 Trye, 69, But ſce Trye, 589, 184, &c, Fr contra. Trye, 191. 
t 3 Will. 434. Her car, E. 18 G. UI. Cremp. 42. 


* : 11 


r woe 


OF THE PROCESS BY ORIGINAL. 15 


in England; and there muſt be at leaſt fifteen days between 
the teſte and return v. They muſt be returnable however 
in the ſame, or the next term; for where a whole term 
intervenes, between the teſte and return of a capias, it 1s 
null and void w. | 


M Ts 60. 2 Wilſ. 117. but ſee 3 Wu. 454. 2 Blac, Rep. 918. 8. C. 
w 2 Blac. Rep. 846. 
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CHAP. III. 


OF. THE ARREST. 


I SHALL next proceed to ſhew in what caſes the defendant 
may, or may not be arreſted, upon the capias, &c. 
And it ſhould be remembered, that what is here ſaid is not 


confined to proceedings by original, but applies equally to 
thoſe by 57¼ in treſpaſs. 


Before the making of the ſtatute 12 Geo. I. c. 29. a de- 


fendant 'might have been arreſted for any ſum of money, 


however trifling or conſiderable, upon a mere ſuggeſtion, 
without any affidavit, of its being due. To remedy which, 
it was enacted by the ſaid ſtatute, amended by the 5 G. II. 
c. 2.7. made perpetual by the 21 G. II. c. 3. and extended to 


inferior courts by the 19 G. III. c. 70. that © in all caſes, 
cc 


where the cauſe of action ſhall not amount to the ſum 
of ten pounds or upwards, and the plaintiff or plaintiffs 
ſhall proceed by way of proceſs againſt the perſon, he, 
ſhe, or they, ſhall not arreſt, or cauſe to be arreſted, 
the body of the defendant or defendants; but ſhall ſerve 
him, her, or them, perſonally, within the juriſdiction 
of the court, with a copy of the proceſs; upon which 
ſhall be written an Engliſh notice to ſuch defendant, of 
the intent and meaning of ſuch ſervice; for which no 
fee or reward ſhatl be demanded or taken: provided ne- 
vertheleſs, that in particular franchiſes and juriſdictions, 
e the proper officer there ſhall execute ſuch proceſs,” | 
That in all caſes, where the plaintiff's cauſe of action 
ſhalt amount to the ſum of ten pounds or upwards, an 
affidavit ſhall be made and filed of ſuch cauſe of action; 
which affidavit may be made before any judge or com- 
miſſioner of the court, out-of which ſuch proceſs ſhall 
iſſve, authoriſcd to * affidavits in ſuch court, or elſe 
before the officer who ſhall iſſue ſuch proceſs, or his de- 
puty 3 which oath ſuch offices? or his deputy are impow- 
ered to adminiſter ; and for ſuch affidavit; one ſhilling, 
« over and above the ſtamp duties, ſhall be paid, and no 
« more: and the ſum or ſums, ſpecified in ſuch affidavit, 


ſhall 


cc 


cc 


cc 
cc 
cc 
cc 
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& 
cc 
46 
cc 


on 
cc 
cc 


| 


OFF THE ARREST an. 


tc ſhall be indorſed on the back of ſuch writ or proceſs ; for 
« which ſum or ſums ſo indorſed, the ſheriff or other of- 
ce ficer, to whom ſuch writ or proceſs ſhall be directed, 
« ſhall take bail, and for no more.” 1 

« And that if any writ or proceſs ſhall iſſue for the ſum 
«© of ten pounds or upwards, a and no affidavit and indorſe- 
« ment ſhall be made as aforeſaid, the plaintiff or plain- 
« tiffs ſhall not proceed to arreſt the body of the defendant 
or defendants, but ſhall proceed i in like manner (except' 
« as to the notice) as is directed in caſes where the cauſe 
« of action does not amount to the ſum of ten pounds or 
4 upwards.” 


Upon theſe ſtatutes, which at t preſent wholly regulate the | 


doArine of arreſt, there are three ways of proceeding z 
firſt, where the cauſe of action does not amount to 101, 


ſecondly, where it amounts to 101: or upwards, and an 


affidavit is made thereof: Thirdly, Where it amounts to 
10 |. or upwards, and there is no affidavit: in the firſt and 
laſt of theſe caſes the defendant cannot be arreſted, but 


muſt be perſonally ſerved with a copy of the proceſs; upon 


which there ſhould be a notice to appear, in the firſt caſe, 
but not in the laſt. 

Where the nuts of Aba amounts to 101. or upwards, 
and an affidavit is made thereof, the defendant may in ge- 
neral be arreſted, and holden to ſpecial bail. But by a 
ſtatute a made previous to, and not repealed or altered by, 
the 12 G. I. o. 29. b “ no ſheriff ſhall hald any perſon to 
& proceſs iſſuing out of the courts at Weſtminſter, unleſs an 
and that the ſame is 201. and upwards: and bail ſhall 
not be taken for more than the ſingle ſum expreſſed in 
* the affidavit.” By a ſubſequent ſtatute ©, “ no volunteer 


ſervice, but for a real debt, or other juſt cauſe of action, 
whereof an affidavit ſhall be made, to the amount of 
% 201. at the leaſt” And wolunteer ſoldiers are put upon 
the ſame footing, by the annual mutiny acts; which have 
been conſtrued to extend, not merely to common ſoldiers, 
and troopers d in the life guards, &c. but alſo to non-com- 


«11,12. W. III. c. 9. cs v tr. ties. 3-DIE 6; OY 18. 41 
Str. 2. Say. Rep. 107. | = 


0 miſaned 


« ſpecial bail, in Wales or the counties palatine, upon any 


affidavit be firſt made and filed, of the cauſe of action, 


ſeaman ſhall be liable to be taken ont of his majeſty's 
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miſſioned or warrant officers, as gunners ©, ſerjeants, and 
drummers: For, by Denniſon J. 8 © a ſerjeant is a ſoldier 
c with a halbert; and a drummer is a ſoldier with a drum.” 
Theſe acts, however, do not extend to ſoldiers, impriſoned 
for diſobeying orders of juſtices h, or on any other criminal 
account. By other acts of parliament i, for the ſpeedy and 
effeCtual recruiting of his majeſty's land forces and marines, 
% noperſon, /ifted by virtue of ' thoſe acts, ſhall be liable to 
«© be taken out of his majeſty's ſervice, by any proceſs, 
“ other than for fome criminal matter.” But theſe latter 
acts were only meant to privilege ſuch perſons as were com- 
pelled to ſerve againſt their will k; or rather, to prevent 
their being taken out of the ſervice, by means of feigned 
actions. 8 | | | 
Where there is a certain debt, to the amount of 10 l. or 
upwards, or damages to that amount, which may be reduced 
to a certainty, as in aſſumpſit or covenant for the payment 
of money l, the arreſt is of courſe, on a conciſe affidavit, 
adapted to the cauſe of action. But where the damages 
are uncertain m, as in aſſumpſit or covenant to indemnify, &e. 
or for a tort or treſpaſs, there can be no arreſt, without a 
ſpecial order of the court or a judge, on a full affidavit of 
the circumſtances; for it would be unreaſonable that the 
defendant ſhould be arreſted, for what damages the plaintiff 
fancies he has ſuſtained, and 1s pleaſed to ſwear to. And it 
15 not uſual to grant a ſpecial order, except where there has 
been an outrageous battery or mayhem, oz the defendant 
is about to quit the kingdom. | 
There are ſome caſes, however, by way of exception to 
this doctrine, where the defendant may be arreſted of courſe, 
in an action for uncertain damages n; or where, though the 
action be brought for a ſum certain, he cannot be arreſted. 
Of the former kind is trover; of the latter, debt on penal 
ſtatutes, &Cc. | 
In an action of trover, the defendant may be arreſted of 
courfe o, though the action be brought for uncertain da- 
mages; for this is more an action of property, than a tort. 
But it is ſaid p, that where the defendant, being a cuſtom- 
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e 1 Str. 7. fy Wilf. 216. 1 Blac. Rep. 29. S.C. & 1 Blac. Rep. 35. 
hz T. R. 270. i2gG.ll.c. 4. ſ. 14. 30 G. II. c. 8. ſ. 20. K 1 Bur. 339. 
466. 1 Barnes, 79, 90. m Id. 108. u Velv. 63. 6 Mod. 14. 2 Str. 1192. 
1 Will. 23. 8 C. 1 Will. 335, Say. Rep. 83. 8. C. and ſee Cowp. 529, 22 
Elac. Rep. 1018. x Will. 335, Say. Rep. 53. S. C. Semb, contra. 
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houſe officer, was arreſted in an action of trover, brought 
againſt him for ſeizing goods, and it appeared by affidavit 
there was a reaſonable foundation for the ſeizure, that the 
goods were depoſited in the king's warehouſe, and that the 
defendant had uſed due diligence, in proceeding towards a 
condemnation in the exehequer, the court ordered common 


bail to be accepted. 


In an action of debt on a penal ſtatute a, the defendant 
cannot be arreſted, though it be for a ſum certain; as it is 
a maxim, that every man ſhall be preſumed innocent of an 
offence, till he be found guilty. But where an aQton is 


brought on a remedial ſtatute, as for money won at play r; 
or on a ſtatute which expreſsly authorizes an arreſt, as for 


exporting wool*, double rent t, having unſealed . wrought 
ſilks u, or inſuring lottery tickets v, &c. the defendant may 
be arreſted. _ | 
In an action of debt upon a recognizance of bail, or upon 
a hai] or replevin x bond, the defendants cannot be arreſted; 
for by taking the bail, or aſſignment of the bond, they are 
admitted to be ſufficient: and beſides, if an arreſt were 
allowed in ſuch actions, there would be bail in infinitum. 
In an action of debt upon bond, conditioned for the 
payment of money, the penalty is, ſtrialy ſpeaking, the legal 
debt; but yet, as it is now conſidered, upon the ſtatute for 


the amendment of the law y, to be merely a ſecurity for 


principal intereſt and coſts, the defendant cannot be arreſted 
for more than the ſum really due by the condition. And,; 
in like manner, where the bond is conditioned for the per- 
formance of covenants , or to ſave harmleſs, &c. the defendant 
ought not to be arreſted for the penalty, but only for. the 
amount of the damages, really ſuſtained by the breach of 
the condition. He may be arreſted, however, for the pe- 
nalty of a bond conditioned for the performance of a pro- 
miſe of marriage a, &c. where the penalty is the real debt, 
or rather in nature of ſtated damages. : 
Where there have been mutual dealings between the par- 
ties, the balance is conſidered as the debt at law as well ag 


a Gitb, C. P. 37. * 9 Ann. c. 14. 2 Str. 1079. but ſee 2 Wilſ. 67. 10, 
11 W. III. c. 10. F 20. Com. Rep. 75, t4G.I.c. 28. 26 G. II. c. 21. 
3 Bur. 1569. 27 G. III. c. 1. and fee 1 T. R. 705. 2 T. R. 654. as to the 
orm of the affidavit. » R. M. 8 Ann. (c.) * 1 Salk. 99. 74, 5 Ann. c. 
16. C13. 1 Sid 63. 1 Salk. 100. Barnes, 109. Say. Rep. 109. Doug. 432. 
* 1 Will, 59. 3 Bur. 1351, 1373. Doug. 43%. | , 
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in equity: and, therefore, upon an unliquidated account, 
if the plaintiff were to ſwear to the ſum due to him, on the 
debtor ſide only, it would be looked upon as a mere evaſion; 
and if not ground enough to ſupport an indictment for 
perjury, would at leaſt entitle the defendant to an 190 
upon the caſe, for a malicious arreſt b. 

The defendant, having been once arreſted, cannot be ar- 
Teſted again for the ſame cauſe of action. Nemo debet bis 
'wexari pro eddem cauſa. Thus, where the defendant was ar- 
Teſted on a writ, taken out pending a prior action, wherein 
he had been previouſly arreſted, for the ſame cauſe, the court 
«diſcharged him on common bail <. But where, in a ſimilar 
caſe, it appeared that the bail in the prior action were 
forſworn, the court refuſed to aſſiſt the defendant; ſaying, 
the plaintiff was right in laying hold of him as he did, for 
tad he diſcontinued, the defendant would probably have 
run away d. 

This rule, of not permitting the defendant to be twice 
arreſted for the ſame cauſe, was formerly ſo rigidly adhered 
to, that where the plaintiff was nonpros'd for want of a de- 
claration, he could not afterwards have arreſted the de- 
Fendant, in a ſecond action e. But a different doctrine 
now prevails ; f for the plaintiff is ſaid to ſuffer enough by 
paying coſts in the firſt action, and therefore ought not to be 
in a worſe condition than before. For a ſimilar reaſon, 
where the plaintiff, having miſconceived his action, moves 
to diſcontinue upon payment of coſts, he may, after the 
cofts are taxed and paid, 8 take out a new writ for the ſame 
cauſe, and have the defendant arreſted de novo h. But where 
the plaintiff, not liking the bail in the former action, obtain- 
ed a ſide bar rule for leave to diſcontinue, upon payment of 
coſts, and afterwards proceeded to charge the defendant 
in cuſtody, with a declaration in a new action, the court, 
conceiving this to he a trick, diſcharged the ſide bar rule; 
ſo that the bail to the former action ſtill continued liable”, 
And wherever the ſecond action a appears to be vexatious k, or 
the deſcendant is arreſted or detained in cuſtody therein, after 
being ſuperſeded or ſuperſedeable in a former action, by the 
ſaches of the plaintiffil, the court will diſcharge the detendant 


b Dr. Thr Tingten' s caſe, 4 Bur. 1996, 2 Str. 1209. 4 2 Str. 1216, *1 
Ld. Ravm 679 Com. Rep. 94. S. C. Str. 439. 8 2 Str. 1209. he Will, 
261. i 4 Bur. 2502, ka Bac. Rep. 80g. 12 Str. 762, 943, 1039. 2 Wall, 
93. Cowp. 72. 
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on common bail; even though he he arreſted, on a note 


given ſubſequent to the ſuperſedeas m. | | 
Upon the ſame principle, of not permitting the defendant 
to be twice arreſted for the ſame cauſe, it is holden a, that 
in an action of debt upon judgment, whether after verdi& 
or by default, the defendant cannot be arreſted, if he was 
previouſly arreſted in the original action; even though the 
bail in that action have ſince become inſolvent o, or the plain- 
tiff has releaſed them, by declaring in a different county p, 
or the defendant has ſurrendered in their diſcharge, and ob- 
tained a ſuperſedeas q. If the defendant were not arreſted in 
the original action, he may be arreſted in an action of debt 
upon the judgment; provided there was originally a bailable 
debt or cauſe of action r. But where there was originally no 


debt at all, as where the judgment is merely for co/?s, upon 


a nonſuit s; or the debt was originally under ten pounds, 
but is raiſed to a larger ſum, by the addition of coſts t; or 
the action was for general damages, which are reduced by 
the judgment to a ſum certain above ten pounds u; the de- 


fendant cannot be arreſted, either upon the judgment itſelf, 
or upon a ſubſequent promiſe, in conſideration of forbear- 


ance », to pay the debt and coſts. It may, therefore, be. 
laid down as a general rule, that the defendant can in no 


caſe be arreſted, in an action of debt upon the judgment, 


except where he might have been, but was not, arreſted in 
the original action. Yet where a cauſe in which the de- 
Fendant has been arreſted is referred to arbitration ; and the ar- 
bitrator awards to the plaintiff a ſum exceeding ten pounds, 
the deſendant may be arreſted again in an action upon the 
award . EX 2 

The af/idavit of the cauſe of action may be made by the 
plaintiff, his wife, or a third perſon; and ſworn before a 
commiſſioner, although he be concerned as attorney for the 


plaintiff . But it muſt be made by ſome perſon who is le- 


gally competent to be a witneſs; and therefore it is bad, if 


made by a perſon convicted of felony, or other infamous 
crime y; nor will an affidavit made abroad be received 


m 2 Str. 1218, 1 2 Str. 782. Say. Rep. 43. Pr. Reg. 86, 6. © Say. Rep. 
160. Þ 2 Will 93. 42 Str. 1039. R. H. 8 G. II. C. B but fee Cas. pr. C. 
B. 34. * Pr. R g. 65, 6. 5 Bur 2660. 2 Blac. Rep. 1274. G. B. contra. 
2 Str. 925, 1077. 3 Bur. 1389. 4 Bur. 2117. Barnes, 432. contra, u 2 Str. 


1243. 1 Wilſ. 120. » Cowp. 129. » 2 T. R. 756. R. E. 16 G II. B. R. 


2 Barnes, 37. C. B. contra, 7 4 Mod. 74. 2 Salk. 261 Barnes, 79. 2 Str. 1148. 
4 Will. 2285. 
here. 
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here 2. In each action, there muſt be a ſeparate affidavit ; 
as one only will not ſerve for different actions againſt one a, 
or ſeveral defendants b. In point of form, the affidavit 
ſhould be certain and explicit: therefore an affidavit, that the 
defendant is indebted to the plaintiff in ſuch a ſum, pan 
promiſes e, or in ſo much upon a bond for performance of cove- 
nants 4, or upon breach of articles e, has been holden to be too 
general. It is alſo indiſpenſably neceſſary, that the affidavit 
ſhould be dired and poſitive, that the plaintiff has a ſubſiſting cauſe 
of action; and, therefore, if it be merely by way of reference i 
books or accounts, &c. or as the party making it believes, it will 
not be ſufficient f. But an affidavit, that the: defendant is 
indebted to the plaintiff in ſuch a ſum, as he computes it, has 
been adjudged goods. Where the plaintiff ſues as executor 
or adminiſtrator b, or as aſſignee of a bankrupt i, it is ſufficient 
for him to ſwear, that the defendant is indebted, &. as ap- 
fears by books, Cc. and as he verily believes: but even in that 
caſe, a mere reference to books, &c. unſupported by the 
party's belief, is not ſufficiently poſitive k. The aſſignee of 
a bond ſwore, that the obligor was indebted in ninety pounds, 
for principal and intereſt upon the bond, as he believed, and 
it was deemed ſufficient, to hold the ee e to ſpecial bail]: 
But it is uſual, in ſuch caſe for the obligee and aſſignee to 
join in ſwearing to the execution of the boad, the aſſign- 
ment of it, and how much is due for principal and intereſt. 
Ft there be no affidavit, or if the affidavit be defeQive, or 
not duly filed m, or if the ſum ſworn to be not indorſed on 
the writ n, the court will diſcharge the defendant upon com- 
mon bail. 
Where there is a good cauſe of action, 2 a proper af. 
fidavit, the defendant may, in general, be arreſted; and 
the court will not go out of the affidavit, or prejudge the 
cauſe, by entering into the merits upon which it is founded o. 
The plaintiff, therefore, muſt ſtand or fall by his affidavit; 
it being the conſtant and uniform practice of this court, in 
caſes of arreſt, not to receive a ſupplemental or explanatory 
affidavit on the part of the plaintiff, nor a counter or contradic- 


* 2 Str. 1209. 2 Bur 665, ® 6 Bur, 2.690. b Doug 207. Id. 480. 
Say. Rep 101. © Buker v. Friend, cited in Say. Rep. 10y, 2 Str. 1157, 
1209, 12.19, 1226, 1270. 1 Wilf. 121, 231, 279, 339. Say, Rep, 59. 8. C. 
2 Bur. 655. 3 Bur 1447, 1687. 4 Bur. 2126. 1 T. R. 716. 2 T. R 556. 3 T. 

Ft 575. 2 Bur. 1032. h 4 Bur. 1992, 2283. 1 T. R. 83. i Same Caſs. 


+ 2 Str. 1219. 1 T. R. 83, 11 Wilf, 232, m Huſſey v. PP cited ig 
2 Wilſ. 225. * 1 Bur. 332. „1 Salk. 100, 
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tory one on the part of the defendant p. Even an affidavit 
of the plaintiff's confeſſion, that the defendant owes him no- 
thing, will not be received 9, „ | 

There are many caſes, however, in which the defendant 
is privileged from arreſt; and that either perſonally, or by 
reaſon of the time and place, when and where he is found r. 
Thus, in the firſt place, not to mention the royal family *, it 
is holden that the ſervants in ordinary of the king or queen 
regent, ought not to be arreſted, without notice firſt given to, 
and leave obtained from the lord chamberlain of his majeſty's 
houſehold t. But the ſervants of the queen conſort or dowager 
have no ſuch privilege u. 

II. By the law of nations, as declared by the ſtatute, 7 
Ann. c. 12. Ambaſſadors, and other publick minifters , are pri- 
vileged from arreſt; as are alſo their domeſtic ſervants. 
But it has been adjudged w, that a defendant, claiming the 
benefit of this act, as domeſtic ſervant to a publick miniſter, 
muſt be really and bond fide his ſervant, at the time of the 
arreſt ; and muſt clearly ſhew by affidavit, the general nature 
of his ſervice, the aQtual performance of it, and that he was 
not a trader or obje of the bankrupt laws x. For, by the 
law of nations, a publick miniſter cannot prote& a perſon 
who is not bond fide his ſervant. It is the law that gives the 
protection; and though the proceſs of the law ſhall not 
take a bona fide ſervant out of the ſervice of a publick mi- 
Niſter, yet, on the other hand, a publick miniſter ſhall not 
take a perſon, who is not bong- fide his ſervant, out of the 
cuſtody of the law, or ſcreen him from the payment of his 
juſt debts y. This privilege, however, has been long ſettled 
to extend to the ſervants of a publick miniſter, being natives 
of the country where he reſides, as well as to his foreign 
ſervants 2; and not only to ſervants lying in his houſe, for 
many houſes are not large enough to contain and lodge all 
the ſervants of ſome publick miniſters, but alſo to real and 
actual ſervants lying out of his houſe à: Nor is it neceſſary, 
to entitle them to the privilege, that their names ſhould 


Þ 2 Str. 1157. 1 Wilſ. 338. Say. Rep. 33. S. C. 2 Wilf, 225, 1 Blac. Rep. 
192. 1 Bur. 655. 4 Bur. 2017. Doug. 432, 450. 1 T. R. 716. a1 Will, 336. 
7 2 Salk. tit. Privilege. *2 Inſt. 50. T. Raym. 152. 2 Keb 3, 485. v1 
Keb. 842, 877. Cas. temp. Talb. 281. 4 Bur. 2016. wa Str. 797. 
2 Ld. Raym. 1524. Fitzgib. 200. S. C. 1 Wilſ. 20, 78. 1 Blac. Rep. 48. i Bur. 
401. 3 Bur. 1478. 1 Blac. Rep. 471. S. C. 3 Bur. 1676, 1931. 3 Will. 53. 
* See the ſtatute, & 5, 14 Bur, 2016, 17. 3 Bur, 167% « 2 Str. 797. 
3 Will. 25, N 
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have been regiſtered in the ſecretary of ſtate's office, and 
tranſmitted to the ſherif's office b; though, © unleſs they 
have been ſo regiſtered and tranſmitted, the ſheriff or his 
officers cannot be proceeded againſt for arreſting them e; 


And it is not to be expected, that every particular act of 


the ſervice ſhould be ſpecified. *Tis enough if an actual 
Bond fide ſervice be proved: And if ſuch a ſervice be fuf- 
ficiently made out by affidavit, the court will not, upon 
bare ſuſpicion, ſuppoſe it to have been merely colourable 
and colluſive d. N f 
III. By the common law, peers of the realm of England e, 
aud peereſſes, whether by birth or marriage f, are con- 
ſantly privileged from arreſt in civil ſuits, on account of 
their dignity, and becauſe they are ſuppoſed to have ſuffi- 
cient property, by which they may be compelled to ap- 
pear: which privilege is extended, by the act of unions, 
to peers and peereffes of Scotland. But this privilege will 


not exempt them from attachments, for not obeying the pro- 


ceſs of the court®; nor does it extend to Iriſh or other 


foreign peers i, or to peereſſes by marriage, if they after- 


wards intermarry with commoners k. And though the ſer- 
wants of peers, neceſſarily employed about their perſons and 
eſtates, could not formerly be arreſted |, yet this privilege 
ſeems to have been taken away by a late ſtatute m. 


TV. By the law and cuftom of parliament, members of 


the Houſe of Commons n are privileged from arreſt, not only 
during the actual fitting of parliament, but for a convenient 
time, ſufficient to enable them to come from, and return 
to, any part of the kingdom, before the firſt meeting, and 
after the final diſſolution of it; and alſo for forty days 9 
after every p1orogation, and before the next appointed 
meeting ; which is now in effect as long as the parliament 
exiſts, it being ſeldom prorogued for more than fourſcore 
days at a time p. | | | 


b 4 Bur. 2017. 3 T. R. 79. © See the ſtatute, ſ. 5. 1 Wilſ. 20. and a late 
order. 4 4 Bur. 1481. < 6 Co. 52. Sty. Rep. 222. 2 Salk. 512.- f 6 Co. 62. 
Sty Rep. 252. 1 Ventr. 298. 2 Chan, Caf. 224. £5 Ann. c. 8. art. 23. and 
ſce Fort. 165. 2 Str. 990. h 1 Will. 332. Say Rep. 50. S. C. 1 Bur. 631. 
12 loſt. 48. 3 Iuſt. 30. 7 Co. 15, 16. k Co Lit. 16. 2 Inft. 50. 4 Co. 118. 
Dy. 79 l Crdo dom. proc, 280 Juni, 1715 Mod, 146. 2 Str. 1065, 1 Will. 
278. m10G. III. c. co. = Same ſtatute. 2 Str. 96g Fort, 159. Com. Rep. 


444. 8. C. © 2 Lev. 74, 1 Chan. Cal. 221. S. C. but ice Sid. 29. Þ 1 Blac. 


Com. 165. 
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V. Members of convocation and their ſervants have, by 
ſtatute a, the ſame privilege from arreſt in coming, tarry- 
ing, and returning, as peers and members of the houſe of 
commons. 5 


VI. Members of corporations aggregate r, and hundredors , 


not being liable to a capias, cannot be arreſted for any 
thing done in their corporate capacity, or on the ſtatutes of 
hue and cry, &c. 


VII. Bankrupts, who are not previouſly in cuſtody, are 
exempted from the arreſt of their creditors, in coming to. 


ſurrender, and from their actual ſurrender for two and 


forty days, or ſuch further time as ſhall be allowed for 


finiſhing their examination t. But this is a particular privi- 
lege, to enable them to ſurrender, and till their actual ſur- 
render is confined to the act of going with that view; not 
a general priyilege, during the whole time which the act of 
parliament allows them for that purpoſe u. And they may 
be taken, in order to be ſurrendered by their bail, at any 
time; even during their examination before the commiſ- 
ſioners v. Bankrupts, having obfained their certificates, are 
not liable to be arreſted, for debts contracted prior to their 


bankruptcy *; nor for the coſts of ſuing for ſuch debts, or 


any intereſt thereon pending the commiſſion x; but where a 
bankrupt, ſued as executor, pleaded a falſe plea, between 
the iſſuing of the commiſſion, and the obtaining of his 
certificate, he was holden to be liable to coſts for ſuch plea, 
de bonis propriisy. If a bankrupt, having obtained his 
certificate, conſcientiouſly promiſe to pay a debt, contract- 
ed prior to his bankruptcy, he cannot be arreſted thereon = 
for that would be taking advantage of his conſcientiouſneſs, 
to uſe it againſt conſcience. But where the commiſſion a, 
or certificate Þ, appcars to be fraudulent, or the debt ariſes 
after the bankruptcy, as upon a recognizance in error e, 
or bail bond 4, which was not then forfeited, the bankrupt 
may be arreſted, notwithſtanding his certificate. Where 
the defendant is entitled to the benefit of his certificate, 


he is diſcharged by the ſtatute two ways; firſt, by plead- * 


28 Hes. VI. c. 1, 1 Eq, Caf. Abr. 349. Bro. tit. Corporation, 3 Keb. 
126, 7. Stat 4. G. II c. 30. ſ. 5. u Cowp. 186. » 1 Atk. 238. » Stats 
5 G II. c. 30. f 7. 13. 2 Str. 949. = 2 Str. 1196. 1 Wilſ. 41. S. C. Cowp. 
138. Lut lee 1 Str. 477, 8. 1 3 Bur. 1368. 1 Blac. Rep. 400 8, C. = 2 


Bur. 736. Cowp. 549. S. C. cited, = a Blac, Rep. 725. Cowp. 824. » Doug. 


216, 2 Str. 1043, 41 Bur. 436. 
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ing his certificate, if in time ; and ſecondly, by applying 
to a judge, upon an affidavit of the certificate e, when it is 
obtained after judgment Ef. 

VIII. Inſolvent debtors and fugitives, diſcharged under in- 
ſolvent acts s, are not liable to be arreſted, even on ſubſe- 
quent promiſes h, for debts contracted prior to the times 
preſcribed by the acts; but they may be arreſted for debts 
contracted afterwards, and before they were actually diſ- 
chargedi. The ſheriff, however, is not bound to take no- 
tice of their privilege “: Nor do the clauſes reſpecting 
fugitives extend to perſons who have conſtantly reſided 
broad i; or who have been abroad, merely i in the courſe 
of their trade, and not for the purpoſe of avoiding their 
creditors m. 

IX. Executors and adminiſtrators cannot be arreſted, where 
they are merely ſo chargeable, and have duly adminiſtered 
the effects of the deceaſed». But where an executor or 
adminiſtrator hath perſonally promiſed to pay a debt or 
legacy o, he may be arreſted on ſuch promiſe. So he may 
be arreſted in an action of debt on judgment, ſuggeſting a 
devaſtavit p; if it appear by affidavit, or the ſheriff's re- 
turn a, that he has waſted the effects of his teſtator or in- 
teſtate. 

X. In an action againſt 1 and wh; the huſband 
alone is liable to be arreſted; and ſhall not be diſcharged, 
until he have put in bail for himſelf and his wifer. If the 
wife be arreſted by meſne proceſs, ſhe ſhall be diſcharged 
on common bail; and that, whether ſhe be arreſted ſingly, 
or jointly with her huſband t. So in an action againſt the 
wife only, if it be clear and notorious that ſhe is covert, 
and has no ſeparate maintenance, common bail ought to 
be received®; but if her coverture be doubtful, or the 
plaintiff has truſted her as a feme ſole », ſhe muſt find 
ſpecial bail. And where the wife is taken in execution, ſhe 


ſhall not be diſcharged; unleſs it appear, that there is fraud 


e Doug. 661. f 1 Wilſ 41. & See the ſtatute 18 G. III. c. 82. f 37. * 2 
Ste. 1233. i Cow p. 22 * Doug. 646. 11 Wil. 85. Say. Rep. none / 
„ R. M.515 Car. II. reg. 2. i VT. R. 716 Þ 1 Sid. 63. 1 Ley. 39, Carth. 

264. 1 Mod. 16 1 Salk. 98. Highmorz on hail, 10, 4 Comb. 206, 325. 
r 1 Ventr. 49. 1 Mod. 8. S. C. 6 Mod. 17, 86. R. E. 5 G. II. 1. {b.) » Cro. 
Jac. 445. Pr. Reg. 65, 6. 1 ev. 216. 1 Salk. 115: 6 Mod. 17. 2 Str. 
1272. 1 T. R. 486. K. B. Barnet, 96. 3 WI. 124. 2 Blac. Rep. 720. S. C. 
C. B. 6 Mod. tos Mod. 10. »Wilſea agaiuſt Campbell, M. 20 C. III. 


and 
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and colluſion, between the plaintiff and her huſband, to 
keep her in priſon w. wo 


XI. Attornies and other officers, on account of the ſup- 
poſed neceſſity of their attendance, in order to tranſact the 
buſineſs of the court, are, generally ſpeaking, privileged 
from arreſt *. But the ſheriff cannot take notice of their 
privilege 7; nor is he bound to diſcharge them, even upon 
producing their writs of privilege, except where the arreſt 
was by proceſs iſſuing out of an inferior court, in which 
caſe their writs of privilege ought to be allowed inſtanter 2. 
If an attorney or other officer of the king's bench be ar- 
reſted, by proceſs iſſuing out of the ſame court, he may 
move to be diſcharged on common bail a. But an attorney 
or officer of a different court muſt find ſpecial bail, and 
plead his privilege in abatement b. | hs 

XII. The parties to a ſuit, and their witneſſes, are, for 
the ſake of publick juſtice, protected from arreſt, in coming 


to, attending upon and returning from, the court; or, as 


it is uſually termed, eundo, morando, et redeundo c. Nor 
have the courts been nice in ſcanning this privilege, but 


have given it a large and liberal conſtruction, Thus, where 


the defendant was attending his cauſe at the fittings, and 
though it was put off early in the day, ſtayed in court 
till five o'clock in the afternoon, and then went with his at- 
torney and witneſſes to dine at a tavern, where he was ar- 
reſted during dinner; the court held, that ſuch a neceſſary 


refreſhment as this, ought not to be looked upon as a devi- 
ation, ſo as to cancel the defendant's privilege redeundo d. 
So where a witneſs, having attended a trial at Wincheſter 


aſſizes, which was over on Friday about four in the after- 
noon, was arreſted on Saturday about ſeven in the evening, 
as ſhe was going home in a coach to Portſmouth, the court 
held that ſhe ought to be diſcharged, her protection not 


w 2 Str. 1167, 1239. 1 Wilſ. 149, K. B. Barnes, 203. 3 Wilf, 124. 2 Blac. 
Rep. 720. S. C. C. B. = 1 Mod. 10. But vide paſt. ch. v. y Co. Lit. 131. 1 Salk. 
1. And ſee Doug. 646. = Caf. pr. C. B. 2. 2 Blac. Rep. 1087. 1 Mod. 
10. 2 Salk. 644 1 Wilſ. 298. Þ 2 Salk. 544. 2 Str. 864. 2 Ld. . 1657. 
8. C. 1 Wilſ. 306. And note, there are two ways of pleading an attorney's 


privilege, firſt, with a profert of a writ of privilege, or exemplification of the 
record of his admiflion, upon which, as it cannot be denied, no iſſue can 


taken; ſecondly, as a mere matter of fact, without a profert, Lil. Ent. F 
and then a Certiorari ſhall be awarded, to certify whether he be an attorney or 
not. 1 Ld. Raym. 336. 7 Mod. 106. 2 Salk. 545. 6 Mod. 3og. 2 Ld. Raym. 
3172. 1 Str. 76, 532, © 2 Rol. Abr. 272. 2 Lil. P. R. 369, 1 Mod. 66. 8. 
F ; Ventr. 11. Gilb, C. P. 207, & c. 4 2 Blac. Rep. 1113. ; 
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being expired; and that a little deviation or loitering would 
not alter it e. There is, indeed, a caſe in the year books f, 
where a man was arreſted in a town, which was forty 
miles out of his way, and yet was allowed. his privilege; 
for perhaps, it is ſaid, he went there to buy a horſe, or 
other neceſſaries for his journey. 

XIII. Clergymen, going to and returning from church, 
or performing divine ſervice therein, are privileged, 
by ſtatute 8, from arreſt ; but not if they ſtay in church, 
with a fraudulent deſign 'of cluding the proceſs of the 
law h. 

XIV. Every man is privileged, by the common law, 
from arreſt in his own houſe, provided the outer door 
be ſhut i; or in the king's preſence*; or within the 
verge of his royal palace |, except where the proceſs iſſues 
out of the palace court m; or in any place where the king's 
juſtices are actually ſitting n. 

Laſtly, by ſtatute o, no arreſt can be made, or proceſs 
ſerved, on a Sunday ; except for treaſon, felony, or breaclr 
of the peace. In conſtruing this ſtatute, it has been holden, 
that one who is convicted on a penal act, cannot be arreſted 
on a Sunday, for non payment of the forfeiture v. But a 
Priſoner, who has eſcaped, may be re-taken on a Sunday ; 
and that, either by the officer upon freſh purſuit, or by vir- 
tue of an eſcape warrant q; for this is not an original pro- 
eeſs, but the party is ſtill in cuſtody upon the old commit- 
ment. Alſo it is holden, that hai may take their principal 
on a Sunday, in order to ſurrender him? ; for this is not by 
virtue of any proceſs at all. And it ſhould ſeem, that pro- 
ceſs of contempt, being of a criminal nature, may be ſerved 
upon a Sunday. 

In ſome of the preceding caſes, the proceſs is declared to 
be void; as againſt ambaſſadors, peers t, &c. In others, 
the court is expreſsly required to diſcharge the defendant u. 


„Gib. Caf. K. B. 308. 2 Str. 986. 8. C. cited. # Bro. tit. Privilege, 4 
r 50 Ed. III. c. 3 1 K. II. c. 16, 5 Bac. Abr. 165. h 3 Blac. Com, 289. 
5 Co. 91. But ſee Coup. 1. 63. * 3 Elac. Com. 289. 1 Stat. 28 Hen. 
VIII. c. 12. 2 Ld. Raym. 978. 3 Salk. 91, 284. 6 Mod. 73. Holt, 590. 8. C. 
Fer cur. T. 30 C III. = 3 Inſt. 140, 141. 1 Sid. 211, 1 Lev. 106. S. . 
2 Mod. 181. 29 Car. II. c. J. § 6. 1 Salk, 78. „1 T. R. 265. 42.4. 
Raym. 1028. 2 Salk. 626. 6 Mod. gg. S. C. 16 Mod. 231. 1 Atk. 239. 
1 Nod. 348. 1 Alk. 35. t Ante 20. Stat. 1 G. II. c. 14. f. 15. 5 G. II. 
6. 90 .. 13. | | - 
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And it may be remarked, in general, that where the defen- 
dant is entitled to privilege, as the arreſt is irregular and un- 
lawful, the court will diſcharge him upon motion, and 


not put him to the nn, of ſuing out a writ of 
privilege v. 


52 str. 989. Fort. 159. Com. Rep. 444. S. C. But ſee 1 wu 278. 
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CHAP. IV. 
OF OUTLAWRY, 


HERE the defendant is abroad, or keeps out of the 
way, ſo that he cannot be arreſted or ſerved with 
proceſs, the plaintiff.-on the return of non eſt inventus to the 
Pluries capias; may have a writ of exigi faciats, and proceed 
to outlavory a: or if there be ſeveral defendants in a joint 
action, and one of them be abroad, or Keep out of the 
way, the plaintiff may have a writ of exigi facias againſt 
that defendant b; and muſt proceed to outlawry againſt him, 
before he can go on againſt the others e. 

Outlawry, in civil actions, is putting a man out of the 
protection of the law, ſo that he is not only incapable of 
ſuing for the redreſs of injuries, but may be impriſoned, and 
forfei's all his goods and chattels, and the profits of his 
lands; his perſonal chattels immediately upon the outlawry, 
and his chattels real, and the profits of his lands, when 
found by inquifition d. So penal were the conſequences of 
an outlawry, that until ſome time after the eonqueſt, no 
man could have been outlawed except for felony, the puniſh- 
ment whereof was death: But in Bracton's time e, and ſome- 
what earlier, proceſs of outlawry was ordained to lie in 
all actions vi et armis; and ſince, by a variety of ſtatutes, 
(the ſame as introduced the capias), proceſs of outlawry 
lies in account, debt, detinue, and divers other common or 
civil actions f. 

If the defendant be a woman, the proceeding is called a 
waiver ; for as women were not ſworn to the law, by tak- 


ing the oath of allegiance in the leet, (as men anciently 


were, when of the age of twelve years or upwards), they 
could not properly be out/awed, or put out of the law, but 
were ſaid to be waived, that is, derelictæ, left out, or not 
regarded 8. And fer the ſame reaſon,* an infant cannot be 
outlawed, under the age of twelve years b. 


3 Blac, Com. 283. Gilb. C. P. 18. b Trye, 165. 1 Str. 473. 1 Will. 
78. 2 Str. 1269 1 Blac. Rep. 20. S. C. «4 1 Salk. 395. * BraQt. ib. v. p. 


42s. (Co. Lit. 128. b. Trye, 72. Gilb. C. P. 15, Fort. 37. 8 Lit. 186. §cCo. 
Lit. 122. b. Trye, 66. h Co, Lit. 128. a. 
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Outlawry is either upon meſne proceſs before, or upon 
final proceſs after judgment i. Upon meſne proceſs, the 
plaintiff cannot proceed to outlawry, unleſs the action be 
commenced by original writk; nor can the defendant be 
outlawed after judgment, unleſs the action were ſo com- 


menced : therefore, where the defendant was outlawed 
after judgment, in an action commenced by bill of privilege, 


it was holden that proceſs of outlawry did not lie, as there 
was no capias in the original action Il. After judgment, the 


plaintiff may have an exigi facias, and proceed to outlawry, 


upon a capias ad ſatisfactendum, without an alias or pluries m; 
becauſe the defendant, having been already in court before 
judgment, and having conuſance of the debt, ought to pay 
it on the firſt ſuing out of the cafias, and his e 
the judgment is a contumacy, for which he is put out of the 
king's protection. And no writ of proclamation is required 
upon an-exigent after judgment, bat only upon meſne 
proceſs n. | LY ; 
The writ of exigi facias is a judicial writ, made out b 

the filacer, as clerk of the exigents , and directed to the 


ſheriff of the county where the action is laid p, commanding 


him to cauſe the defendant to be required from county court 
to county court, or from ſling to huſting, if in London a, 
that is, at five ſucceſſive r county courts or huſtings, until he 

be outlawed, if he do not appear, and if he appear, to 
take hims, &c. This writ ſhould be teſted on the quarto 
die poſt of the return of the pluries capias before, or of the 
capias after judgment; and if there be not five county courts 
between the teſte and return of it, there iſſues an exigent 
de novo, grounded upon the... ſheriff*s return to the former 
writ, with a clauſe (from whence it is called an allocatur ex- 
igent), directing the ſheriff to allow the ſeveral county courts, 
at which the defendant has been already required t, 

In addition to the exigent, a writ of proclamation u was 
introduced by the ſtatute 6 Hen. VIII. c. 4. which requires 
it to be directed to the ſheriff of the county of which the 


i Trye, 77. * 1 Sid. 169. 1 1 Leon. 329. = Gilb. C. P. 19. Trye, 7. 
124. .» Cro Jac. 677 © Trye, in pref. r Fitz. Abr. tit. Exigent, 26. Bro. 
Abr. tit. Exigent & Capias, 19. Dyer, 295. But ſee 3 Bac. Abr. 769. Gilb. C. 
P. 15. Cromp. introd. 100. ſemb. contra. 
once every fortnight ; on which account the action is generally laid there, when 
the plaintiff intends to proceed to outlawsy, Trye, 66. 3 Lev. 246: = Plowd. 


371. * Trye, 112. t d. 114. Raſt, Ent, 189, 355, „ Gilb, C. P. 19. Trye 
i be fre N 
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defendant is called, or deſcribed in the original ; for there 
he was ſuppoſed to dwell ; and if he did not in fact dwelt 
there, he might have avoided the outlawry, by the ſtatute 
of additions v. But the writ of proclamation is at preſent 
governed by the ſtatute 31 Eliz. c. 3. $ 1. which enaQts, 
that “ in every action perſonal, wherein any writ of exigent 
« ſhall be awarded out of any court, a writ of proclamation 
e ſhall be awarded and made out of the ſame court, having 
« day of teſte and return as the ſaid writ of exigent ſhall 
< have, directed and delivered of record to the ſheriff of 
« the county where the defendant at the time of the exi- 
é gent ſo awarded ſhall be dwelling ; which writ of pro- 
« clamation ſhall contain the effect of the ſame action: 
c and that the ſheriff of the county, unto whom any ſuch 
c writ of proclamation ſhall be delivered, ſhall make 
« three proclamations, one in the open county court, ana- 
« ther at the general quarter ſeſſions of the peace, in thoſe 
« parts where the defendant at the time of the exigent 
« awarded ſhall be dwelling, and the #hird, one month at 
« the leaſt before the quinto exaflus by virtue of the ſaid 
« writ of exigent, at or near the moſt uſual door of the 
c church or chapel of that town or pariſh where the defen- 
« dant ſhall be ſo dwelling ; and if the defendant ſhall be 
«© dwelling out of any pariſh, then in ſuch place as aforeſaid 
© of the next adjoining pariſh: in the fame county, and 
c upon a Sunday, immediately after divine ſervice, - and 
4 ſermon (if there be one), and if there be no ſermon, 
b then forthwith after divine ſervice : and that all outlaw- 
c ries had and pronounced, whereupon no writs of procla- 
« mations ſhall be awarded and returned according to the 
« form of this ſtatute, ſhall be utterly void and of none 
effect. 

Upon the defendant's being put in exigent, he is either 
taken by the ſheriff, appears voluntarily, or makes default. 
If he be taken, he either remains in cuſtody of the ſheriff, 
or gives bail, &c. as upon a common arreſt. Formerly, 
if the defendant had appeared voluntarily, at any time be- 
fore the return of the exigent, he might have obtained a 
writ of ſuperſedeas from the filacer, as clerk of the ſuperſe- 
deas's , on entering a common appearance of the term 
in which the exigent iſſued x; and he may ſtill do ſo, where 

» Dyer, 214. » Trye, in pref. * 1d, 65, 8. Gilb. C. P. 19. Fort. 39. 
For the form of the writ, ſce Trye, 114. | | 
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the action does not require ſpecial bail. But upon a queſtion 
agitated ſome years ago, whether in a caſe originally re- 
quiring ſpecial bail, if the defendant ſtand out to an exigenty, 
he can come in and appear to the exigent, without putting in 
ſpecial bail; it was ruled by the court, that there ought 
to be ſpecial bail. It would be very unreaſonable,” they 
ſaid, “ that the defendant ſhould gain an advantage, by 
« ſtanding out till proceſs of outlawry : He certainly ought 
© not to be in a better condition then, than if he had ap- 
&« peared at firſt” And accordingly the direction given 
was, that the filacer ſhould not iſſue a ſuperſedeas, till the de- 
fendant had put in ſpecial bail 2. | h 

If the defendant be neither arreſted nor appear, but make 
default, at five ſucceſſive county courts, or huſtings, he 
is eutJawed if a man, or if a woman ſhe is waived, by the 
judgment of the coroners, or of the recorder in London a: and 
the judgment of outlawry being returned by the ſheriff 
upon the exigent, the filacer, as clerk of the outlawries b, 
will make out a writ of capias utlagatum, which is either 
general or ſpeciale, and may be iſſued into any county, 
| without a zeſiatumd; nor is there any occaſion, upen an 

outlawry after judgment, to revive the judgment by ſcire 
facias, after a year and a day ©. | | 

By the general writ of - capias utlagatum, the ſheriff is 
commanded, * that he do not omit, by reaſon of any liber- 
« ty of his county, but that he take the defendant, if he be 
found in his bailiwick, and him ſafely keep, ſo that he 
« may have his body' in court, on a general return day, 
„ whereſoever, &c. to do and receive what the court ſhall con- 
« fider of him f.“ The defendant being taken by the ſheriff 
on this writ, either gives bail to appear and reverſe the out- 
lawry, or remains in cuſtody, until he actually reverſe it, or 
obtain a charter of pardon, or be relieved under an inſol- 
vent act s. | | 

At common law, the defendant could not have been bail- 
ed, when taken by the ſheriff, on a capias utlagatum h: and 
this caſe is particularly excepted out of the ſtatutes 23 HenP 


The queſtion, as ſtated by Sir James Burrow, was, whether ehe defen- 
dant, ſtanding out to an ext/awwry, can come in and appear to the outlawry, 
without putting in ſpecial bail : But upon inquiry, it appears to have been, 
as ſtated above, upon the exigent, before outlawry. 3 Bur. 1920. Co. Lit. 
288, b. Gilb. C. P. 16, 16- Þ» Trye. in pref. © 1d. 65, 6. Gilb, C. P. 16. 
* 1 Ventr. 33. Gilb. C. P. 1. »Cro. El. 706. 5 Mod. 203. Gilb, C. P. 17. 

Trye, 115. * 4 Bur. 2119, 2127, 8 73. 3 Bur. 1484. 4 Bur. 2640. 
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VI. e.g.and 13 Car. II. ſtat. 2. c. 2. 8 4.3 by the latter cf 
which ſtatutes, it is expreſsly declared, that“ no ſheriff, &c. 


“ ſhall diſcharge any perſon or perſons, taken upon any writ 


e of capias ut/agatum, out of cuſtody, without a lawful u- 


« perſedeas firſt had and received for the fame” But now 
6 by ſtatute 4, 5 W. & M. c. 18. $4, 5. f any perſon 
* outlawed in the court of king's bench, other than for trea- 
“ ſon and felony, ſhall be taken and arreſted, upon any 
C capias utlagatum out of the ſaid court, the ſheriff making 
* the arreſt may, in all caſes where ſpecial bail is not required 
by the ſaid court, take an attorney's engagement under his 


“ hand, to appear for the defendant, and reverſe the out- 


lawry; and may thereupon diſcharge the defendant from 
* ſuch arreſt: and, in thoſe caſes whero ſpecial bail is required 
& by the ſaid court, the ſaid ſheriff ſhall and may take ſecu- 
“ rity of the defendant, by bond, with one or more ſuff- 
cient ſurety or ſureties, in the penalty of double the 
ſum for which ſpecial bail is required, and no more, for 
his appearance by attorney in court, at the return of the 
writ, and to do and perform ſuch things as ſhall be requir- 
ed by the ſaid court; and after ſuch bond taken, may 


e diſcharge the defendant from the ſaid arreſt: Or, in caſe 


the defendant ſhall not be able to give ſecurity as afore- 


e ſaid, before the return of the writ, he ſhall and may be diſ- 
„charged, whenever he ſhall find ſufficient ſecurity to the 


“ ſheriff, for his appearance by attorney in the ſaid court, 


* at ſome return in the enſuing term, to reverſe the out- 


* lawry, and to do and perform ſuch other thing and things, 
* as ſhall be required by the ſaid court.” This ſtatute has 


been. conſtrued not to extend to criminal caſes; at leaſt, 


not to miſdemeanours, after conviction i. And even in 


civil caſes, the defendant cannot be bailed, where he was 


Not bailed upon the proceſs to outlawry k; for it was the 
deſign of the ſtatute to put him in the ſame condition, as if 
he had not been outlawed: and therefore, he is not bailable, 
when taken upon an outlawry after judgment k. Neither, 
upon this ſtatute, will the court reſtore goods, taken upon 


a a ſpecial capiar utlagatum1; but they will of courſe be re- 


ſtored, upon the reverſal of the outlawry m. 


i 4 Brr. 25839. * Id. 2640. 1 Fer cur. in 1779, or 1780. mCarth. 459 
1 Li, Ra) m. 349. S8. C. Pest. 
Where 


r ore 35 


Where there is no affidavit of a bailable cauſe of action, 


the ſheriff is authoriſed, by the ſtatute, to diſcharge the | 


deſendant, on an attorney's undertaking to appear and re- 
verſe the outlawry. But where an affidavit has been made, 
he ought not to be diſcharged, without giving the ſecurity 
required by the ſtatute z which is not a common bail bond, 


but a bond, with one or more ſufficient ſurety or ſureties, 


for appearance by attorney, at the return of the writ, and 
to do and perform fuck things as ſpall be * by the court u; 
that is, to put in bail to a new action, plead within a limited 
time, put the plaintiff in the ſame condition, and ſuch like 
matters o. And it is not neceſſary that the affidavit ſhould be 
made before the outlawry p, or the ſum ſworn to indorſed 
on the capias ut/agatum d; but it is ſufficient, if there be an 
affidavit before the defendant is diſcharged : the court hav- 


ing determined, that proceſs of outlawry is not within 


the ſtatutes for preventing frivolous and vexatious ar- 
reſts r. 


By the ſpecial writ of capias utlagatum, the ſheriff is com- 


manded not only to take the defendant, as by the general 
writ, but alſo :“ to inquire, by the oath of honeſt and law- 
& ful men of his county, what goods and chattels, lands and 
ci ftenrments, he hath, or had on the day of his outlawry, 
« or at any time afterwards; and by their oath to extend and 
& appraiſe the ſame, according to their true value; and to 
« take them into the king's hands, and ſafely keep them, ſo 
« that he may anſwer to the king for the true value and 
& iſſues of the ſame ; making known what he ſhall do there- 
« upon to the court, on the return days.“ Upon this writ, 
the theriff is to impanel a Jury who are to make inquiry 
of the goods and chattels of the defendant. including his 
debts *, and alſo of his Jeaſeho/d and freehold lands and tene- 
ments; to appraiſe the goods, and to extend or value the 
lands, &c. But they are not to inquire of his copyholds u, 
or truſt property v. Witneſſes may be ſubpena'd to attend 
the execution of the inquiry v; and when made, the ſhe- 
riſf is to take poſſeſſion of the goods and chattels of the 


n 3 Bur, 4035 * 4 Bur. 2540. v 2 Str. 1198, 9 1 Wilf. 3. 8 C. Fort. 
39. 8. P. 13 Bur. 1432, * Fowner againſt Allen, M. 10 G. II. cited in 3 
Bur. 1483. Barnes, 322. Trye. 115, 16. Of. Brev 35. Theſ. B. ev. $6, 
&c. Lil. Ent 352. 4 Co. gs. Lane, 23. Lutw. 329, 1513. Gilb. C. P. 200. 


u Parker, 190. Y Cro. fac. 513. Sty. Rep. 41. But ſee the ſtatute of frauds, 
29 Car. II. c. 3. ſ. 10. w lmpey, 446. 


3 deſendant, 
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defendant, and of the leaſehold tenements in his own occupa- 
tion * : But he muſt not ouſt or diſturb the poſſeſſion of his 
tenants y; and can only take the iſſues or profits of his free- 


fold tenements 2. The inquiſition ſhould ſet forth, with 
convenient certainty, the appraiſed value of the goods; the 


particulars of the debts; of what lands, & c. the defendant 


is ſeized or poſſeſſed, the different parcels, in whoſe tenure, 
and of what annual value, beyond reprizes: But the inqui- 
ſition, being merely an office of inſirufion or information, 
does not require ſo much certainty as an office of entitling à. 
And if the lands, &c. be undervalued, there may be a melius 


| inguirendum „ | 


When the ſpecial writ of capias utlagatum is returned, it 
ſhould be delivered, with the inquiſition annexed, to the 
frlacer, as clerk of the exigents and outlawries ©, and after- 
wards filed in the office of the cuſtos brevium d; from 
whence a tranſcript is ſent into the exchequer e. Out of 
this court there iſſues a vendition; exponas to ſell the goods, 
a ſcire facias to recover the debts f, and a levari facias to 
levy the iſſues and profits; under which latter writ, the ſhe- 
riff may take not only the rent and moveables of the party 
outlawed, but alſo the cattle of a ſtranger, levant and 
couchant on the lands extended g. In aid of theſe writs, a 
bill may be exhibited in the exchequer againſt the outlaw, 
to compel a diſcovery of his real and perſonal eſtate, &c. 
either by the plaintiff, to enable him to take out execution, 
or by the attorney general, on behalf of the crown.” 
And it is ſaid to be the courſe of that court, upon an out- 


lawry, to prefer an information, in the nature of a trover 


and converſien, againſt him that hath the goods of the 
party outlawedi. i | 

The money raiſed by the ſheriff under thefe writs, be- 
longs to the crown ; but the plaintiff may have it paid to 
him, in ſatisfaction of his debt and coſts, by applying to 
the court of exchequer, or lords of the treaſury: and he 
may alſo obtain a leaſe of the lands, &c. under the exche- 
quer ſcal k, or a grant of the king's right to levy the pro- 


* 9 Hen, VI. 20, 21. » 1d. 21 Hen, VII. 5, = Id. Plowd. 541. Hardr. 
106, 176. Banb, 103, 103. ® 2 Salk 469. Bunb. 103. v. Hardr. 106. 
. 88,9, 3:T. R. „„, 9. 8 Gibb, C. b. 16. 
id. 1 Lutw, 330. 1d. Raym. 30s, aud the caſes there cited, in the 
laſt edition, * Hardr, 22. i x Mod. go, * Hardr. 106. 441. T. Raym, 
17. 1 Lev. 33. S. C. Ao 
N fits 
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fits!, If the money raiſed by the ſheriff do not exceed 
the ſum of fifty pounds, the court of ,exchequer, on motion, 
will order it to be paid to the plaintiff: But if it exceed 
that ſum, the plaintiff muſt petition for it to the lords of the 
treaſury ; ſtating the amount of his debt, a ſhort abſtract of 
the proceedings, with the expences he has been put to, and 
praying, in reſpe& thereof, that the attorney general may 
be authorized to conſent, on behalf of the crown, that 
the money, remaining in the ſheriff's hands, may be paid 
over to the petitioner m. The petition is referred, by the 
lords of the treaſury, to their ſolicitor z who ſhould be fur- 
niſhed with an affidavit, ſworn before a baron, of the 
amount of the debt and coſts, and a certificate of the pro- 
ceedings from the clerk in court ®: whereupon he will 
make his report, which ſhould be filed with the clerk of the 
treaſury. A warrant is then iſſued, under the king's ſign 
manual, for the attorney general to give his conſent to an 
order, purſuant to the prayer of the petition; upon which 
a motion is made in t court of exchequer, and the attor- 
ney general conſentiſſß an order is framed accordingly. 
This order muſt be engroſſed, and put under ſeal, with a 
ſubpzna annexed to perform it; and the ſheriff, bei 
ſerved therewith, muſt pay over the money, or will be lia- 
ble to an attachment 9. EE 
Having thus ſhewn the conſequences of an outlawry, I 
ſhall proceed to conſider the mode of reverſing it, where 
the party outlawed comes in gratis, or in conſequence of 
an arreſt upon the capias utlagatum. There are two ways 
of reverſing an outlawry, 1ſt, by writ of error p, return- 
able coram nobis dq; 2dly, by motion, founded on a plea, 
averment r, or ſuggeſtion of ſome matter apparent, as in 
reſpect of a ſuperſedeas, omiſſion of proceſs, variance, or 
other matter apparent on the record: and yet, in theſe 
caſes, ſome have holden, that in another term the de- 
fendant is driven to his writ of error. But for any matter 
of fat, as death, impriſonment, beyond ſea at the time 
of the exigent awarded *, ſervice of the king, &. he is 
driven to his writ of error, unleſs it be in the caſe of fe- 
lony, and there in favorem vitæ he may plcad it. It ſeems 


19 Hen, VI. 20. 2 Rol. Abr. 808, Gilb, C. P. 19, m Impey, 481. 
» Impey, 482 » d. 448. 2 Cromp 47. » Co. Lit. 269 b. Trye, 72. 
Port, 38. « Trye, 74. Id. 69, 118. 75% Brev, 60, Carth. 459. 1 Ld. 
Raym, 349. S. C. 2 Str. 1178. 1 Will. 3. S. C. ä 
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however, to be diſeretionary in the court to relieve by mo- 
tion, or put the parties to a writ of error; and of late 
years they have gone further than heretofore upon motion, 


the more effeQually to expedite juſtice, ſave expence, and 
| preſerve the credit and character of the defendant. 


At common law, the party outlawed muſt have appeared 


in perſon, in order to reverſe the outlawry; and could not 
have appeared by attorney. But now, by ſtatute 4 and 5 


W. and M. c. 18. $ 3. for the more ſpeedy and eaſy reverſing 
of outlawries, in the court of King's bench, „No perſon 


% outlawed therein, for any cauſe, matter, or thing what- 


c ſoever, treaſon and felony only excepted, ſhall be com- 
6 pelled to come or appear in perfor in the ſaid court, to 
c“ reverſe ſuch outlawry, but ſhall or may appear by at- 
& forney, and reverſe the ſame without bail, in all caſey 
ce except where ſpecial bail ſhall be ordered by the ſaid court.” 

Before the allowance of a writ: of error, or reverſing 
an outlawry, by plea or otherwiſe, for wart of proclamations, 


the ſtatute of Elizabeth u required, “ that the defendant in 


c the original action ſhall put in bail, not only to appear 
& and anſwer the plaintiff, in a new action to be com- 


4 menced for the cauſe mentioned in the former, but 


& alſo to ſatisfy the condenination, if the plaintiff ſhall 
ec begin his ſuit before the end of two terms next after al- 
& Towing the writ of error, or otherwiſe ayoiding the ſaid 
& outlawry.” On reverſing the outlawry for any other 
error in law, beſides the want of proclamations, it was 
long unſettled, whether the defendant ſhould be obliged * to 
put in ſpecial bail. In the earlieſt caſes upon the ſubject, 
it was determined that he ſhould w: But there are caſes to 
the contrary, in the time of Holt, ch. J. *; and in one of 
them it is ſaid, that if the party outlawed come in gratis, 
upon the return of the exigent, &c. he may be admitted 
by motion to reverſe the outlalvry, for any other cauſe but 
want of proclamations, without putting in bail; but if he 


come in by cepi corpus, he ſhall not be admitted to reverſe. 
it without appearing in perſon, as in ſuch caſe he was 


t Cro. Jac. 462. Trye, 71, 72. 2 Salk. 496. 31 Elia. c. 3. ſ. 3. 1 


Sal. 496. »The reaſon ſeems to be that the proceſs is determined by the 


outlawry; and conſequently the plaintiff cannet declare upon it, but muſt 
bring a new ation. Cro, EI 907, but lee March, 9. w» Lit, Rep. 3ot, 


Harth 459 1 Ld Raym. 349 8. C. Gilb. C. P. 19. = 12 Mod, 545. 1 Ld, 


Raym. 605. S. C. 2 Salk, 496. v 2 Salk. 496. 
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obliged to do at common law, or putting in bail with the 
| ſheriff for his appearance upon the return of cepi corpus, 


and for doing what the court ſhall order. In two ſubſe- 


quent caſes 2, however, ſpecial bail was put in, upon re- 
| verſing the outlawry, for errors in law, though it does not 


appear the party came in gratis. At length, in the caſe of 
Serecold v. Hampſon a, the court upon conſidering the words 
of the 4 and 5 W. and M. c. 18. 8 3. which impowers the 


outlaw to appear by attorney, and fays, “ The outlawry | 


& ſhall be reverſed without bail, in all caſes except where 
c ſpecial bail ſhall be ordered by the court,” declared they 
were of opinion, they had a diſcretionary power to require 


it or not; and that the -want of an affidavit before the out- 


jawry was no objection b, becauſe that is only requiſite to 
warrant an arreſt : And though the 31 Elz. c. 3. 8 3. be 


the only act that expreſsly requires bail, it is not to be in- 
ferred from thence, that in other caſes it ought not to be 


inſiſted on; for that a& makes a new error, and the bail 
upon it is abſolutely to pay the condemnation money. And 
it is now ſettled, that on reverſing an outlawry for any 


other error in law, beſides the want of proclamations, the 
bail is common or ſpecial, in like manner as upon the arreſt, 


Where ſpecial bail is required, it need not be put in be- 
fore the allowance of the writ of error; but it is well 


enough, if put in at any time before the reverſal e. The 


recognizance, in ſuch caſe, is uſually taken in the common 
form d; and, by a late determination ©, the bail may ren- 
der the defendant, and are not, at all events, anſwerable 
for the. debt. | | 

In general, an outlawry can only be reverſed upon pay- 
ment of coſts ; But if the proceſs have been abuſed, and 


made ſubſervient to purpoſes of oppreſſion, as where a 
man has been outlawed, who was already in priſon at the 


plaintiff's ſuit f, or being at large did not abſcond, but ap- 
peared publickly, and might have bcen arreſted or ſerved 
with proceſs s, the court, on motion, will order the plain- 
tiff to reverſe the outlawry at his own expence. 


Vall & Molten, E. 11 G I. cited in « Wilf. 4 2 Str. 951. 2 Barnard- 
vt. K. B. 298. S. C. 2 Str, 1198, 9. 1 Will, 3. S8. C. » Ante, 36. <1 


Ld, c 605. 2 Str 951, 2 Barrardiſt, 298. 8. C. «4 But ſee 12 Med. 646. 
fer Holt. & 2 Salk. 496 © Impey, 486. * 2 Ventr. 46. 2 Salk, 495. Barnes, 
321. T. Jon. 244, Comb. 19, 12 Mod. 413: | 
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When the outlawry is reverſed, or the defendant has 
obtained a charter of pardon, he may be diſcharged, if in 
cuſtody, by writ of ſuperſedeas h; and his property i, if 
taken into the king's hands, ſhall be reſtored to him, by 
writ of amoveas manus, or otherwiſe, according to the 
courſe of the exchequer kl. Where he has obtained a 
charter of pardon, he muſt ſue out a ſcire facias, to give 
notice thereof to the plaintiff, in order that he may further 
proſecute his action, if he think proper l. 


h 13 Car, II. ſtat. 2. c. 2 ſ. 4. Trye, 122. i As to chattels real, ſee Cro- 
Eliz. 278. 2 Vern. 312. Bunb. 105. and as to chattels perſonal, ſee 5 Mod, 
61. * Trye, 90. 1 Id. 134, 154. 3 


ai 


CHAP TT. 


OF THE PROCEEDINGS Y AND AGAINST ATTORNIES, 
AND OTHER OFFICERS OF THE COURT. hs 


AVING thus far treated of the mode of proceeding 
by original writ, I ſhall, in the preſent chapter, take 
a view of the proceedings by attachment of privilege, at the 
ſuit of the attornies and other officers of the court, and by 
bill againſt them; firſt of all, conſidering their privileges. 
And though, for the ſake of brevity. I ſhall only mention 
attornies, yet what is ſaid of them muſt, in general, be 
underſtood, as relating equally to all, the officers of the 
Court. - | nh | 

Where an attorney is plaintiff, he is entitled to ſue in his 
own court, by attachment of privilege®; and may lay the 
venue in Middleſex >. Where he is defendant, he muſt be 
ſued in his own court by bill <, even as acceptor of a bill 
of exchange d, or for a debt under forty ſhillings e; and 
cannot be arreſted or holden to ſpecial bail f. It is alſo 
ſaid, that an attorney is entitled to have his cauſe tried at 
bar s. Theſe privileges are allowed, not ſo much for the 
benefit of attornies, as of their clients h; and are therefore 
confined to attornies who praQtiſe i, or at leaſt have prac- 
tiſed within a year k: and they are never allowed againſt 
the king |; but actions qui tam are not conſidered as the 
king's actions m. Neither are they allowed to attornies, as 
againſt each other; it being a general rule, that there can 
be no privilege againſt privilege n. But this rule only ap- 


* Gilb. C. P. 3. Þ 2 Salk. 668. 4 Bur. 2027. 2 T. R. 573. But an 
attorney defendant has not the privilege of changing the venue into Middleſex, 
When it is laid in another county. Id. Per Cur. H. 24 G. III. 2 Str. 1049. 
contra. © 3 Blac, Com. 289. à Doug. 299. © 2 Wilf. 42. Doug. 366. 3 
Bur. 1583. contra, 1 Mod, 10, f 6 Mod 123, * 2 Wilf 44. 4 Bur. 2113. 
Doug. 366. i 2 Wilſ. 232, 4 Bur. 2115, 2 Blac. Rep. 1086, 2 Lutw, 
1667. contra. k Ridley and Carr, E. 1656. 1 Lil. P. R. 142. Chippendale's 
calc, E. 19 G III. Sand againſt Heyſbam, H. 24 G. III. 1 1 Id. Raym. 27. 
m T. Raym 275. 1 Lutw. 1967, 3 Lev. 398. S. C. 1 Salk. 30. 2 Salk. 
543. 3 Salk 282. Comb, 318. 13 Mod. 74. S. C. 1 Blac. Rep. 19. Barnes, 
686. 4 Bac. Abr. 227. | 
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Plies to attornies of the ſame court o; for where they are e of 
different courts 3 the plaintiff is entitled to his privilege. It 
is alſo ſettled, that an attorney ſhall not be allowed his pri- 
vilege, where he ſues or is ſued in auter droit, as executor 
or adminiſtrator p; or jointly with his wife q; or where 
there would otherwiſe be a failure or defect of juſtice, as 
where an appeal, which only lies in this court, is brought 
againſt an attorney of the common pleas *, or ſuch an at- 
torney is in the actual cuſtody of the marſhal *: But 
where an attorney of the common pleas puts in bail, to an 
action depending in this court, he does not thereby loſe his 
privilege ; but may plead it in that action, or in any other 
brought againſt him by te bye ; for it would be abſurd, that 
he who founds his action on that of another, ſhould be in 
a better condition than the original plaintiff k. t. Yet where 
an attorney, having put in bail, waives his privilege, by 
pleading in chief, in one action, it is conſtrued to be a wai- 
ver of privilege, in all other actions brought againſt him oy 
the bye, during the ſame term *. 

The attachment of privilege, at the ſuit of an attorney, 
is in nature of a /atitat : therefore in replying it to a plea 
of the ſtatute of limitations, the Plaintiff muſt ſet forth the 


continuances u: and, like a latitat, it may be ſued out, and 
will warrant proceedings, againſt ſeveral] defendants for 
diſtin& cauſes of action. In ſuing it out, the rule is, that 
« every attorney ſhall leave a præcipe with the ſigner of the 


*: writs, containing the defendant's names, not exceeding 


« four in each writ, with the. return and day of ſigning 
* ſuch writ, and the agent's or attorney's name who ſued 
ce out the ſame: and that all ſuch precipes ſhall be entered 
<« on the roll, where the præcipes of latitats, and all other 
„ writs iſluing out of this court, are entered; and the 
« officer, that ſigns the writs in this court, ſhall not ſign 
© ſuch attachment, till a præcipe be left with him for that 
e purpoſe v.”? 

An attorney was formerly permitted to hold the defen- 
dant to ſpecial bail, upon an attachment of privilege, for 


o 2 Str. 1141. 1 Blac. Rep. 19. Barnes, 44 P Hob, 199, 1 Salk. 2. 1 
I. d. Raym. 533. S. C. 4 Bro. Abr. tit. Bill, pl. 2. * 2 Rol. Abr. 274. 12 
Mod. 163, 4. Pratt v Salt, H. 8 G. II. cited in 4 Bac. Abr. 223.1 
Saund. 67. 127 Hen, VI. 6. a. 31 Hen. VI. 10 Carth. 377. 1 Salk. 1, 2. 

Ld. Raym. 136. S. C. 12 Mod. len ta, 538. Str. 191. u Carth, 


4. 1 Show. 366. 2 Salk, 4:0. S. C. Eut ſee i Wilſ. 167. vR. H. 20 
G. II. 
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fees or diſburſements, however trifling v. But now, fine - 
the ſtatutes for preventing frivolous and vexatious arreſts, 
the defendant cannot be arreſted and holden to ſpecial bail, 
upon an attachment of privilege, or any other proceſs, un- 
leſs the cauſe of action amount to ten pounds or upwards, 
Where it is under that amount, the defendagt muſt be 
ſerved with a copy of the proceſs, and notice to appear, 
as in other caſes. . 5 * 
The time allowed for declaring upon an attachment of 
privilege, is the ſame as upon a latitat, or other proceſs in 
treſpaſs. And if an attorney ſue out an attachment of pri- 
vilege, and deliver or file his declaration, and give notice 
thereof, four days excluſive. before the end of the term 
wherein the attachment is returnable, the defendant muſt 
lead as of that term ; the plaintiff having entered a rule 
to plead, and demanded a plea: but if he do not declare 
within that time, the defendant may imparl to the next 
term; and if he do not declare before the eſſoin day, the 
defendant will have an imparlance to the term follow ing: x. 

The bill againſt an attorney is a complaint in writing, de- 
ſcribing the defendant as being preſent in couft y; and gene- 
rally concludes with a prayer of relief, though the declara - 
tion upon the bill is not demurrable for want of it 2. For- 
merly, the bill againſt. an attorney could only have been 
filed in term time, ſedente curia, and not in vacation a. But 
now it may be filed in vacation, as well as in term time Þ : 
though if it be filed in vacation, otherwiſe than to avoid 
the ſtatute of limitations, the plaintiff will not be allowed 
his coſts, if the action be ſettled before the enſuing term. 

In practice, it is ufual to file the bill, on treble penny 
ſtamped parchment, with the clerk of the declarations, in 
the king's bench office; and to deliver a copy of it, on 
treble penny ſtamped paper, to the defendant, with notice 
thereon to plead in four days<. And if the bill be filed, 
and a copy thereof delivered, four days excluſive before 
the end of the term, including Sunday, the defendant muſt 
plead as of that term; the plaintiff having entered a rule 
to plead, and demanded a plea: but if the bill be not 


„R. M. 1684. § 9. Gilb. K. B. 346. Gilb. C P. 36. R. M. 3 Ann. 
III. a. Cilb. K. B. 346. 71 Saund 28, 202, 2 Saund. 41g, = Pp 247- 
2 Salk. 544. 12 Mod. 163. Gilb, K. B 346. Þ Doug. 300. Impey, 
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filed, and copy delivered within that time, the defendant is 
intitled to an.imparlance d. 

The reſt of the proceedings, by and againſt attornics, are 
the ſame as in other caſes; only that they are not bound 
to my for ren of the pleadings e. 


4R. M. 5 Ann. II. . Gilb. K. B. 346. . Say. Rep. 77. 
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| OF THE PROCEEDINGS AGAINST PEERS OF THE REALM, 
AND MEMBERS OF THE HOUSE OF COMMONS. 


HERE are two ways of proceeding againſt peers of 
the realm, and members of the houſe of commons; 
firſt, by original writ, and ſecondly, by bill. We have 
before treated of the mode of proceeding againft them by 
original writ; and therefore what follows will principally 
relate to the other mode of procceding. 


At common law, it was not uſual to proceed by bill, 
againſt peers of the realm, or members of the houſe of 
commons a. But now by ſtatute 12 & 13 W. III. c. 3. 
« Any perſon or perſons, having cauſe of action againſt 
« any knight, citizen; or burgeſs of the houſe of com- 
mons, or any other perſon entitled to privilege of parlia- 
ment, may proſecute ſuch knight, &c. in his majeſty's 
courts of king's bench, common pleas, or exchequer, 
by ſummons and diſtreſs infinite, or by original bill and 
ſummons, attachment and diſtreſs infinite; which the 
ſaid reſpective courts are empowered to iſſue againſt them, 
or any of them, until he or they ſhall enter a common 
appearance, or file common bail, to the plaintiff's action, 
according to the courſe of each reſpective court.” Since 
the making of this ſtatute, peers of the realm, and mem- 
bers of the houſe of commons, may be ſued by bill and 
ſummons, &c. as well as by original writ b. But this mode 
- proceeding is not allowed as againſt unprivileged per- 
ons e. 

The bill againſt a peer of the realm, or member of the 
houſe of commons, is a complaint in writing, deſcribing 
the defendant as having privilege of parliament 4; and con- 
cludes with a prayer by the plaintiff, of proceſs to be made 
to him, according to the form of the ſtatute, &c. This 
bill is filed on treble penny ſtamped parchment, with the clerk 
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of the declarations, in the king's bench office e: and the 
firſt proceſs thereon is a writ of ſummons ; which is a judi- 
cial writ, iſſuing out of the ſame office, and directed to the 
ſheriff of the county where the venue is laid, commanding 
him to ſummon the defendant. Upon this writ the defen- 
dant ſhould be ſummoned, in like manner as upon the ori- 
ginal; and, if he do not appear at the return of it, is ſub- 
je& to the like proceſs of diſtringas, &c. 

The writ of ſummons, and other ſubſequent proceſs up- 
on the bill, differ from the proceſs by original, in the follow- 
ing particulars, firſt, that they do not ſtate the cauſe of 
action at large, but only require the defendant to anſwer the 
plaintiff, generally, in a plea of treſpaſs on the caſe, to lis 
damage of, fc. (according to the plea) as he can reaſonably 
ſhew that thereof he ought to anſever s; ſecondly, that they 
are teſted on the very return, and not on the quarto die poſt 

of the return, of each other; thirdly, that they are made 
returnable on days certain, and not on general return days; 
and fourthly, that there need not be fifteen days between the 
teſte and return of them. 

If the defendant appear, he files common bailh ; and the 
plaintiff declares againſt him. The time of declaring againſt 

a peer of the realm, or member of the houſe of commons, 
is the ſame as in other caſes. But there are theſe differen- 
ces in the manner of declaring: firſt, that the declaration 
by bil] begins with a memorandum ; and ſecondly, that in aſ- 
ſigning the breach in aſſumpſit, againſt a peer of the realm, 
whether by hill or original, as well as in the bl] or original 
itſelf, the plaintiff muſt not charge the defendant with con- 
triving and fraudulently intending craftily and ſubtilly to deceive 
and defrand him ; for the houſe of lords have adjudged it a 
very high contempt and miſdemeanor, to charge a member 
of their houſe with any ſpecies of fraud or deceit i. 

All further proceedings againſt peers of the realm, 
and members of the houſe of commons, are the ſame 
as againſt other perſons K; only it ſhould be remember- 
ed, that as no capias hies againſt them, they cannot be 
taken in exccntion, unleſs where the judgment is ob- 
tained upon a ſtatute ſtaple, or ſtatute merchant, or upon 
the ſtatute. of Agon Purnell; in which caſes a capias lies, 
even againſt peers of the realm. 


e I mpev, 427. #17. 8 Mod, 228. 2 2 Cromy 146. Trye, 127. h wa, 
429. 1 2 Crcimp, 149. * 8 Mod. 229. 1 11 Edw. L. 
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OF THE BILL AND PROCESS IN TRESPASS, 


N the former chapters, I have conſidered the ſeveral 
modes of proceeding by original writ, attachment of pri- 
vilege, and hill againſt attornies, &c. in which this court has 
a juriſdiction, correſponding with that of the common pleas. 
I ſhall next explain the mode of proceeding by bil in tref< 
paſs, and againſt priſoners, which are peculiar to this court 
only. - | 1 
The bill in treſpaſs is a complaint in writing, fometimes 
called a queritur or plaint, which properly lies only for a 
treſpaſs vi et armis, committed in Middleſex, or other coun- 
ty where the court ſits a; but, by a fiction of law, it may 
be the means of commencing an action for any other ſpe- 
cies of injury. It differs from what is uſually termed the 
bill of Middleſex, which is rather a precept d, or proceſs 
founded on the bill, than the bill itſelf, as is evident from 
the words“ by bill,” at the end of it e. And it does not lie 
againſt peers of the realm, members of the houſe of com- 
mons, corporations, hundredors, attornies, or priſoners in 
the actual cuſtody of the marſhal d. | 
The firſt proceſs upon the bill in treſpaſs, was anciently 
a precept, in nature of an attachment e; upon which the 
ſheriff returned, either that he had attached the defendant, 


| or that he had nothing by which he could be attached. On 


the latter return, if the defendant did not appear, there 
iſſued into Middleſex, or other county where the court ſat, 
a prece pt in nature of a capias, commanding the ſheriff of 
that county to take the defendant, if he ſhould be found in 
his bailtwick, and ſafely keep him, ſo that he might have 


« Trye, 98. » 14. 97, 2 Sid. 129. 2 Str. 1069. © In Trye's Fur f ligari, 
publiſhed in 1684, it is faid, that there were ſeveral fiies of bills or plaints in 
treſpaſs, then remaining in the former upper treaſury of this court; and the 
profits arifing from them were formerly ſo conſiderable, that they were always 
excepted by the chief jullice, ont of the grant of the office of cuſtss brevium, P. 


e Ante, 20. e Trye, 99. Stat. 8 Elis. c. 2, Brown's Fade Mecum, 
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his body before the king, at a certain time and place therein 
mentioned, to anſwer the plaintiff, in a plea of treſpaſs, &c. 
This precept, being now uſed as the firſt proceſs in treſpaſs, 
when the defendant is in Middleſex, is thereſore (though 
ſomewhat improperly), called a bill of Middleſex. If the 
defendant cannot be arreſted upon, or ſerved with a copy 
of this proceſs, the plaintiff may ſue out an alias, and after 
that (if neceſſary), a pluries bill of Middleſex ; command- 
ing the ſheriff, as before, or as oftentimes, he has been com- 
manded, to take the defendant, &c. But if the defendant 
be not in Middleſex, the plaintiff muſt ſue out a writ ot 


latitat f, or teſlatum bill of Middleſex, directed to the ſherift } 


or ſheriffs of the county where he is ſuppoſed to be, reciting 
the-former proceſs and its return, and ſuggeſting that it is 
ſufficiently teſtiied the defendant lurks, and ſecretes himſelt 
in their county. This writ may be iſſued in the firſt in- 
tance ; and if it prove ineffectual, the plaintiff may ſue 
out an aliat, and after that (if neceſſary), a pluries latitat, or, 
more properly ſpeaking, an alias or pluries capiar, (for theſe 
writs do not contain any teſtatum, or ſuggeſtion of a latitat); 
and the pluries may be repeated, from time to time, til 
the defendant be arreſted, or ferved with a copy of it: 
though, according to ſome books s, there muſt be a new 
latitat, after four terms from the time of ſuing out of the 
firſt, In any of theſe writs, there may be a clauſe of 1 
emittas , commanding the ſheriff, that he do not omit, on 
account of any liberty in his county, but that he enter the 
ſame, &c. It was formerly holden, that a writ of Jatitat, 
&c. did not run into Wales h; but the contrary has been 
ſince determined, and is now the common practice i. 

The bill of Middleſex, and other proceſs into that coun- 
ty, are iſſued out of the bill of Middleſex office, and ſign- 
ed by the clerk, but not fealed. The /atiftat, and other 
proceſs thereon, are ifſued and ſigned by the figner of the 
writs, in the king's bench office, and afterwards ſealed at 
the ſeal office k. At the time of iſſuing them, the plaintiff*s 
attorney ſhould deliver to the officer a precipe |, or note of 
inſtructions; together with a memorandum or minute of his 
warrant, duly ſtamped m. And it is uſual to make the at- 


t Trye, 99. «Han, introd. 1. Prac. egit. K. B. 2. Tamen quere, n 1 Wil. 
193. i Doug. 202, 2. „ Impey, tit. Proceſs, 1 Id. ilid. m 25 G. II. e. 
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adavit of the cauſe of action, at the ſame time, before the 
officer or his deputy. | TN 
In point of form, the bill of Middleſex, latitat, &. are 
general without, or ſpecial with a clauſe of ac-etiam. Before 
the making of the ſtatute 13 Car. II. ſtat. 2. c. 2. a defendant 
might have been arreſted, and holden to bail, for any ſum 
of money, upon a general bill of Middleſex, /atitat, &. not 
expreſſing any particular cauſe of action. It conſequently 
happened, that he was frequently arreſted, and holden to 

bail or impriſoned, for a large fum of money, when pers 
| haps there was no real plaintiff, or little or no cauſe of 
action n. To remedy this miſchief, it was enacted, that 
no perſon arreſted by any ſheriff, & . by force or colour 
« of any bailable writ, bill, or proceſs, iſſuing out of this 
e court, wherein the certainty and true cauſe of action is 
« not expreſſed particularly, ſhall be compelled to give 
« ſecurity for his appearance, in any penalty or ſum of 
* mony, exceeding the ſum of forty pounds o.“ This ſta- 
tute (without any ſuch intention in the makers) had like to 
have ouſted the king's bench of all its juriſdiction over 
civil injuries without force ; for as the bill of Middleſex was 
framed only for actions of treſpaſs, a defendant could not 
be arreſted and holden to bail thereupon, for breaches of 
civil contracts p. But notwithſtanding this ſtatute, the de- 
fendant might ſtill be arreſted, and holden to bail, upon a 
general bill of Middlcſex, latitat, &c. for any ſum not ex- 
ceeding forty pounds q. And where it was for a larger ſum, 
an expedient was Eontrived, to preſerve the juriſdiction of 
the court, and at the ſame time to authorize an arreſt, by 
| inſerting in the proceſs an ac-etiam, or ſpecial clauſe, ex- 
preſſing the true cauſe of action, in addition to the general 
complaint of treſpaſs r. Where a writ is ſued out upon a 
recognizance of bail, on meſne proceſs, it is neceſſary, by 
rule of court 5, that after the words, in a plea of treſpaſry 
there ſhould be inſerted the following clauſe; and alſo to 4 
bill of the ſaid plaintiff againſt the ſaid defendant, in a plea of 
debt upon recognizance, according to the cuſtom of our court before 
us to be exhibited ; otherwiſe the defendant, or his attorney, 
will not be bound to accept of a declaration in debt upon 
ſuch recoguizance. And where two or more defendants, 


A See the preamble to the ſtatute. o Stat, 13 Car. II. ſtat, 2. e. 2. »J 
Ac. Com, 287. 4 H. Blac, 310, 1 Trye, 102, 3. R. E. 16 G. II. 
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againſt whom it is intended to proceed in different actions, 
are joined (as they may be) in one writ, - the reſpective 
cauſes of action againſt them ſhould be diſtinctly ſet forth in 
the ac-etiam. 25 - bg”: 

From what has been ſaid, it appears to have been anci- 
ently neceſſary, that the bill of Middleſex, latitat, &c. 
ſhould require the defendant to anſwer the plaintiff, in a 
plea of ?reſpaſst. But there are ſeveral modern caſes to 
the contrary.. In one of them u, a motion was made to ſtay 
the proceedings on a. bill of Middleſex, which was in debt 
only, and not in treſpaſs, with an ac-etiam in debt; and the 


court ordered the bill to be amended, by inſerting the plea 


4. 


of treſpaſs. In a ſubſequent caſe », where the bill of Mid- 
dleſex was to anſwer the plaintiff in a plea of debt, inſtead 


of treſpaſs, and alſo to a bill to be exhibited in a plea of 


treſpaſs upon the caſe, the court refuſed to grant à rule 
for ſetting it aſide, on the authority of a caſe, which was 
read from the maſter's note book, exactly in point . 

The alias capias, & c. ſhould correſpond with the previous 
proceſs, in the names of the parties. Therefore, in a late 
caſe *, where an action was brought againſt Bates and ano- 
ther, for an act done by them as juſtices of the peace, and 
the /atitat againſt Bates was by the name of William, and the 
alias by the name of Jon, the court thought the proceed- 
ings irregular, and ſet them aſide, as far as they reſpeQed 
Bates. 7 

The bill of Middleſex, being merely a precept y, has no 
direction or teſte. But the writ of latitat ſhould be directed 
to the ſheriff, or ſheriffs of the county, where the defend- 
ant is ſuppoſed to be; or, if the ſheriffs be parties, to the 
coroners * ; and if they alſo be parties, to eliſors named by 


the maſter a. In a county palatine, or cinque-port, where 


the court cannot write directly to the ſheriffÞ, the atitat 
ſhould be directed to the proper officer; as in Durham, to 
the biſhop, or his chancellor; in Cheſhire, to the chamber- 
lain, or his deputy ; in Lancaſhire, to the chancellor, or his 
deputy ; and in a cinque-port, to the conſtable of Dover 
caſtle, his deputy or lieutenant. In theſe caſes, the man- 
datory part of the writ is different from the common form ; 


t2 Str. 1072, v1 Blac. Rep, 462, v2 T. R. 813. » M. 20G. III The 
lame appliention was allo refuſed in H. 24 G. III. 2 T. R. $13. (a). 3 T. 
R. 660. Y Ante, 85. 1 Blac. Rep. 506. Impey, 137. Þ 2 Str. 1089. Andr. 
190. 8. . 4 | 
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and if the officer, to whom it is directed, refuſe to receive 
it, he is liable to an attachment ©, 


The /atitat ſhould be teſted in the name of the chief juſ- 


tice, or ſenior judge of the court, if there be no ohief juſ- 
tice; and it may be teſted before the cauſe of action d. If 
it be ſued out in term time, it is uſually teſted on the firſt 
day of that term; and, if ſued out in vacation, on the 
laſt day of the preceding one e: for if teſted in vacation, 
it is merely void f. This writ ſhould be made returnable on 
a day certain, in term time s; as on Monday, on, or next 
after, the morrow of All Seuls, &c. But it muſt not be teſt- 


ed, or returnable, on a dies non juridicus; as on Sunday, the 


feaſt of the purification in Hilary term, aſcenſion day in Eaſter 
term, or midſummer day (if it happen) in Trinity' term, un- 
leſs it be on the Friday next after Trinity Sunday; in which 
caſe it is dies juridicus by the 32 Hen. VIII. c. 21 b. Itſhould 
alſo be obſerved, that as there are more than ſeven days, 


between the morrow of All Souls and the morrow of St. 


Martin, in Michaelmas term, the day before the morrow 
of St. Martin, being the 11th of November, is not the 


: Jweek- day next after the morrow of All Souls; and therefore 


on this day, the /atitat ſhould be made returnable on Monday 


(or other day of the week, being) the feaſt of St. Martin. 


There is no neceſſity for any particular number of days, 


between the teſte and return of a /atitat : even one has been 


deemed ſufficient i, Though, as the proceſs is de die indiem, 
it cannot be made returnable on the day of ſuing it out k. 
What has been ſaid, with regard to the direction, teſte, and 
return of the Jatitat, is applicable to the alias capias, and 
| other ſubſequent proceſs; and it may be further obſerved, 


that each ſucceeding writ ſhould be teſted on the return day 


of the preceding one. 1 2 

It will here be proper to take notice of ſome things that 
are required, by act of parliament, to be ſet down, ſub- 
ſcribed to, or indorſed upon the proceſs 5. And firft, by 
the ſtatutes 5 & 6 W. & M. c. 21. 5 4. and 9 & 10 W. III. 
C. 25. 5 42. made for preventing abuſes committed by ar- 
reſting perſons, without any writ or legal proceſs to juſtify 


I. ibid. © 2 Bur. 967. © 3 Keb. 214. T. Jon. 149. 1 Ventr. 363-2 
Bur. 962. f 2 Bur. 954, 967. 5 Bur. 2888. 2 Blac. Rep. 683. S. C. & 1 Str. 
399. h 2 Inſt. 264, 5. 12 Str. 917. 2 Barnardiſt. K. B. 60. S. C. k 2 Ld, 
Raym. 777. 2 Salk. 421. 7 Mod. 12. S. C. 1 Theſe things are not peculiar to 
the proceſs in treſpaſs, but equally apply to the proceſs by original. 
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the ſame, and by that means evading the ſtamp duties thete- 
on; © the officer, who ſhall fign any writ or proceſs, to 
« arreſt any perſon or perſons before judgment, ſhall, at 
& the ſigning thereof, ſet down upon ſueh writ or proceſs, 
c the day and year of his ſigning the ſame.” And by a 
ſubſequent ſtatute m, made for the like purpoſes, © every 
& warrant, iſſuing upon any ſuch writ or writs, ſhall have 
“ the ſame day and year, plainly and diſtinctly ſet down 
& thereon, as ſhall be fet down on the writ itſelf.” 

The indorſement of the date is ſaid to be no part of the 
writ ; and therefore, if the #e/te be right, the court will not 
ſet aſide the proceedings, for a miſtake of the indorſement, 
But where, in an action againſt an attorney for negligence, 
in not proceeding to judgment and execution in due time, 
the bill of Middleſex againſt the original defendant (having 
no tefte) was ſtated, under a videlicet, to have iſſued on tie 
24th of January 1785, returnable on Monday next after 
nfteen days of St. Hilary in the ſame year, which wa 
really the fact; but by a miſtake of the indorſement, it ap- 
peared in evidence to have iſſued on the 24th of January 

1784; the plaintiff was nonſuited : and on a motion for: 
new trial, the court were all of opinion, that the time of 


| proceeding againſt the original defendant depending on the | 


return of the writ, the return became material, and there- 
fore the variance was fatal o. | 
Secondly, by the ſtatute 12 G. I. c. 29.J 2. “ the ſum ot 
„ ſums, ſpecified in the affidavit of the cauſe of action, 
5 ſhall be indorſed on the back of the writ or proceſs; for 
& which ſum or ſums ſo indorſed, the ſheriff or other o- 
„ ficer ſhall take bail, and for no more.“ This ſtatute, 
however, is merely directory to the ſheriff ; and does not 
avoid the proceſs, where the ſum ſworn to is not indorſet 
upon it p. 

- » Thirdly, by the gatute 2 G. IE S. ar as. © every writ 
« and proceſs, for arreſting 'the body, and every writ 0 of 
5 execution, or ſome label annexed to ſuch writ or proceſs 
« and every. warrant that ſhall be made out thereon, hal, 
before the ſervice or execution thereof, be ſubſcribed © 
* indorſed with the name of the attorney, clerk in cout, 
& or folicitor, written ina common legible hand, by whom 


m 6G. I. c. 21. - » 1 Wilſ. 1. 1 T. R. 656, ; Barnes 
414, H. Blac, 76. $ 54- 9 56 1 Bar 330. 
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% ſuch writ, &c. reſpectively ſhall be ſued forth: and 
« where ſuch attorney, &c. ſhall not be the perſon, imme- 
| © diately retained or employed by the plaintiff, then alſo 
ee with the name of the attorney, &c. ſo immediately re- 
. tained or employed, to be ſubſcribed or indorſed and writ- 
ce ten in like manner. And that every copy of any writ 
4 or proceſs, that ſhall be ſerved upon any defendant, ſhall, 
& before the ſervice thereof, be in like manner ſubſcribed 
e or indorſed, with the name of the attorney or ſolicitor, 
£& who ſhall be immediately retained or employed by the 
„ plaintiff,” But, by the ſtatute 12 G. II. c. 13. 8 4. 
„ the not ſubſcribing or indorſing the name of the attor- 
| © ney, &. on any warrant that ſhall be made. out upon 
„% any writ, &c. ſhall not vitiate the ſame; but ſuch writ, 
% &c. and all proceedings thereon, ſhall be as valid and 
effectual, notwithſtanding ſuch omiſſion, as if the Jaſt- 
mentioned act had not been made: provided the writ, 
whereon ſuch warrant is made out, be regularly ſub- 
ſcribed or indorſed, according to the act.“ Since the 
making of this ſtatute, though the omiſſion of the attor- 
ney's name upon the warrant, which is the 'a& of the ſhe- 
riff, will not vitiate the proceedings q, yet, if it be not 
ſubſoribed to or indorſed on the writ or copy *, they may be 
ſet aſide for irregularity. 

Where the cauſe of action does not amount to ten pounds, 
and the defendant is ſerved with a copy of the proceſs, 
there muſt be an Engliſh notice thereon, of the intent and 
meaning of ſuch ſervice *; which in effect reduces it to a 
| mere ſummons. But where the cauſe of action amounts 
to ten pounds or upwards, and no affidavit is made thereof, © 
a notice is unneceſſary u. | EE 2 

The notice to appear, when neceſſary, muſt be directed 
to the defendant »; for if his name be got prefixed there- 
to, the proceſs is irregular, and may be quaſhed on motion, 
And it ſhould require the defendant to appcar, at the return 
of the proceſs, though it happen on a Sunday vw. Rut any 
triſling informality in the notice, as ſetting down the day 
oi the month, on which the deſendant is to appear, with- 


4 Barnes, 414. = 17. 418. Wright, and another- v. Wille, M. 21 G. III. 
J. cur. T. 29 G. III. » Stat. 5 G. II. c 27.4 4. t Cowp. 473. 1 Will. 
az, v Retynge, 31. 1 Will, 104. 3 But, 1600. 


out 
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out ſaying, inflaxt; ad; or ſpecifying the year, will ng 
invalidate 1t *. 


If the proceſs be defective i in point of form 55 or in it E 


direction 2. teſte a, or return b, or the attorney's name be 
not indorſed upon it ©, or if there be no notice to appears, 
(when neceſſary,) or the notice be not properly direteds, 


the defendant may move the court to ſet aſide the proceed 


ings. But he cannot take advantage of any error or defeſct 


in the proceſs, after he has appeared to it f, or taken tte 


declaration out of the offices. And, in general, the pro- 
ceſs may be amended, where there is my thing to amenl 
by k. 


= 2 Str. 1233. Barnes, 428. y 3 T. R. 660. = x Blac. Rep. 806. Bar; 
422. 2 Bur. 954, 967. 5 Bur. 2588, 2 Blac. Rep. 683. S. C. Barnes, 40% 
8, 9, 420. 1 Str. 399. © Wright, and another v. Willes, M. 11 G. lll 
Per Cur. T. 29 G. III. Barnes, 415. « 2 Str. 1072, © Kelynge, 131. 
Wilſ: 104. fi Str. 155, Barnes, 163, 167, 415. #82 Str, 1072, Wright aul 
another, v. . 21 G. III. 1 T. R. 782. | 


CHAP, 


e ß . oa hit ES ok 


\ 


. 4 
* 
= 
- 
— 
BY 
17 
- 
Rl 
7 
= 
* 
2 
2 
% 
7 
by 
5 
. 
* 
s 
q 
4 
5 
. 
2 


* 
bo 
f 
; 
. 
* 
* 
45 
2 
E 
1 
25 
. 
ba 


1:43 


CHAP. VII. 


OF THE PROCEEDINGS UPON THE CAPIAS, &C. PRE 
VIQUS TO THE DEFENDANT'S APPEARANCE. 


HERE are two ways of proceeding upon the capias, 
and other ſubſequent proceſs againſt the perſon of 
the defendant, by original writ, attachment of privilege, or 


| Gill in treſpaſs : firſt, by ſervice of a copy of the PE 


ſecondly, by arreſt. | 
Where the cauſe of action is under ten pounds, or no 
affidavit is made thereof, when it amounts to ten pounds or 


| upwards, the defendant, we may remember, is to be per- 


ſonally ſerved with a copy of the proceſs; by which is to 
be underſtood, in general a copy of ſuch proceſs as he might 
have been arreſted upon, before the ſtatute 12 Geo. I. c. 
29: and therefore, where the proceedings are by original, 
he ſhould be ſerved with a copy of the capias, and not of 
the original writ of ſummons or attachment a. But where the 
defendant is in a county palatine, he ſhould be ſerved with 
a copy of the proceſs, iſſuing out of this court; and not of 
the mandate, from the officer to whom it 1s dire&ed b The 
copy of the proceſs may be ſerved by the ſheriff or his 
officers, (except in particular franchiſes, having the return 
of writs,) or by any one elſe ©, provided he be able to ex- 
amine the copy with the original, ſo as to ſwear (if neceſ- 
ſary) to the ſervice. In particular franchiſes and juriſ- 
ditions, the proper officer there ſhould exccute the pro- 
ceſs q. Formerly, a copy of the proceſs muſt have been 
ſerved on the defendant before the return day e; but now 
it is holden, that ſervice at any time, even after the riſing of 
the court, on the return Gay, is ſufficient f. A hill of Middle- 


ſex ſhould not he ſerved in London, or clſewhere out of the 


county of Middleſex s; nor whilſt the defendant is attending his 
cauſe at the ſtings *: h: but where there is _y diſpute as to the 


4D Barnes, 406, 410. * 2 Barde ald 318, 327, 337, 398. Pr. Reg. 
344. Barnet, 406. «© Br, Reg. 345. a Stat. 5 G. II. c. 27 & 3. 'e Barnes, 


415, 424. 2 Bur, 812. 1 T. R. 192. Pr. Reg. 352, « WT; 372. g Doug. 
309. 1 T. R. 187, 4 Str. 1094. 
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boundaries of the county, the court will not determine it 
on motioni And it 3 ſeem, that a latitat may be 
ſerved in any county k. On ſerving the copy, it is not ne- 
ceſſary, though uſual, to ſhew the original proceſs |, unleſs 
demanded m. And in an action againſt huſband and wife, 
it is deemed ſufficient to ſerve the huſband only n. 

If, upon the ſervice, the defendant ſpeak contemptuous 
words of the court, or its proceſs, he is liable to an attach- 
ment. And where the words are ſpoken of the court, the 
attachment iſſues in the firſt inſtance; for it would be to 
no purpoſe to grant a rule to ſhew cauſe, which would 
probably expoſe the court to further inſult P. It has been 
doubted, however, whether, when ſuch words are ſworn 
to by one perſon only, the rule ſhould be abſolute, or only 
to ſhew cauſe 4; the rule in chancery. requiring two affida- 
vits, to deprive the party of the benefit of ſhewing cauſe : 
and in this court, the ruleis only to ſhew cauſe, where the 
words are ſpoken of its proceſs r. 

An arreſt muſt be by corporal ſciſing or touching the de- 
fendant's body ö and, except in counties. palatine or par- 
ticular liberties, is made by the ſheriff, or other officer to 
whom the writ is directed, or by his general or ſpecial bai- 
Uüff. The ſheriff's authority is derived from the writ ; and 
that of his bailiff, from a warrant in writing, which ought 
not to be made out until the ſheriff have the writ in his 
actual cuſtody t. The arreſt may be made by the ſheriff, 
or his bailiff, at any time before, or on the day of the re- 
turn of the writ; and at any blace within the county, ex- 
cept where the defendant is privileged. But it cannot be 
made, between the day of the return and quarto die poſi, 
by original u. In counties palatine, the arreſt is made by 
the ſheriff, or his bailiff, by virtue of 4 mandate from the 
officer, to whom the writ is directed. And in a particular 
liberty, having the return of writs, it ſhould regularly be 
made (except upon a non omittas) by the bailiff of the li- 
berty, by virtue of a mandate from the ſheriff v. If there 
be two libertics in a county, and the ſheriff make his man- 
date to the bailif of one of them, who. gives him no an- 


in Will. 779, * Doug. 369. 1 T. R. 187, 12 Str. 877. Barnes, 422. 
m Caf. temp. Hardw, 138. un Barnes, 406, 412. Pr. Reg. 381. S. C. o6 
Mod. 43. 1 Salk, 84. 1 Str. 185. Say. Rep. 4j Þ 1 Salk. 84. 42 Str. 
. „Say. Rep. 114 3 Blac, Com. 288. t R. E. 15 Car. II. 4. Stat. 
6 G. I. c. 21. 8 53 1 666 55 & c. 
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ſwer, he may, upon a non omittas, arreſt the deſendant in 


either liberty w; and even if the ſheriff enter, and arreſt 


| the defendant in a liberty, without a non omittas, the arreſt 
is good, though the ſheriff may be liable to an action x. 


In making the arreſt, it is not neceſſary that the officer, 


| who has the authority, ſhould be the hand that arreſts, nor 
in the preſence of the perſon arreſted, nor actually in fight, 


nor is any exact diſtance preſcribed: it is ſufficient that he 


When the defendant is arreſted, he either remains in 


| cuſtody of the ſheriff or other officer, who arreſted him; 
or is let out of cuſtody upon bail, or an attorney's under- 
taking for his appearance; or eſcapes, or is reſcued, &c. 


Before the ſtatute 23 Hen. VL c. 9. the ſheriff was not 
obliged to bail a defendant, arreſted upon meſne proceſs, 
unleis he ſued out a writ of mainprize; though he might 
have taken bail of his own accord 2. This arbitrary power 
produced great extortion and oppreſſion of the ſubje&; to 
remedy which, it was enacted, by the above ſtatute, © that 
ſheriffs, & c. ſhall let out of priſon all manner of perſons 
arrcſted, or being in their cuſtody, by force: of an 
writ, bill, or warrant, in any action perſonal, or by 
cauſe of indictment of treſpaſs, upon reaſonable ſureties 
of ſufficient perſons, having ſufficient within the coun» 
tries, where ſuch perſons be ſo let to bail or mainprize, 
to keep their days in ſuch place, as the ſaid writs, bills, 
or warrants ſhall require; perſons being in their ward 
by condemnation, execution, capias utlagatum or excoms 
municatum, ſurety of the peace, or by ſpecial command» - 
ment of any juſtice, and vagabonds refuſing to ſerve ace 
cording to the ſtatute of labourers, only excepted.” | 
And that no ſheriffs, &c. ſhall take or cauſe to be 
taken, any obligation, for any cauſe aforeſaid, or by 
colour of their office, but only to themſelves, of any 
perſon, nor by any perſon, which ſhall be in their ward 
by courſe of law, but by the name of their office; and 
upon condition written, that the priſoners ſhall appear 
at the day and place contained in the writ, bill, or war- 
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» 5 Co. 92. a. Gilb, C. P. 29. Gib. C. P. 27. Fitzpatrick v. Kelly, 22 
G. il. „ Cowp, 65. = Gilb. C. P. 20. 21. 4 Bac. Abr. 461. F. N. B 281. 


Plowd. 67. Dalt. Sher, 356, And ſee 1 Vertr. 55, 85. 2 Saund. 60, II. 
vac: , ED 
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& rant. And if any ſheriffs, 8c. take any obligation in 
& other form, by colour of their office, it ſhall be void.” 
This ſtatute hath two branches, firſt, as to the perſons 
to be let to bail; and, ſecondly, as to the form of the 
ſecurity. Upon the firſt branch of the ſtatute, it has been 
determined, that the ſheriff cannot take bail bn an attach- 


ment for a contæmpt a. And though. the words of it ſeem | 


to be confined to perſons arreſted, and in actual cuſtody, 
yet it has been holden, that the arreſt need not be ſtated, 
in an action upon the bail bond b; and if ſtated, it is not 
traverſable ©: for it would be of miſchievous conſequence, 
| if a bail bond taken civilly, without expoſing t the party by an 
arreſt, were not as effectual as if he had been actually ar- 
reſted. Where the defendant is arreſted, and in actua 
cuſtody, it is the duty of the ſheriff to take bail, if re. 
quired: and therefore if a bail bond be tendered, with ſut- 
ficient ſureties, and the ſheriff refuſe to accept it, he is 
liable to a ſpecial action on the caſe d. The elauſe, which 
requires reaſonable ſureties, was introduced for the benefit 
of the ſheriff; and therefore, though he may inſi ſt upon 


two ſureties, yet he may take a bond with one only, 


And for the ſame reaſon, the plaintiff cannot maintain an 
action againſt him, for taking ſvreties that are inſufficient, 
or do not inhabit within the county f. 
The ſegond branch of the ſtatute requires a ſecurity by 
bond 8; reſpecting which, there are three forms to be ob- 
ſerved ; fiſt, that it be made to the ſheriff himſelf; ſe- 
condly, that it be made to him, by his name of office; 
and, thirdly, that it be only for the defendant” 's appearance, at 
the return of the writ h. Therefore, if the bond be not 
made to the ſheriffi, or be not made to him by his name 
of office i, or if it be ſingle without any condition at alli, 
or with an impoſſible condition ł, or the condition be not 
for the defendant's appearance i, or be for that and ſome- 
thing elſe i, it is void by the ſtatute, If the objection ap- 


pear on the face of the declaration, or upon oyer, the de- 


* 1 Str. 479. Com. Rep. 264. 2 Salk. 608. contra, Þ 1 Str. 643. © ld. 
444. Say. Rep. 116, But ſee Noy, 43. ſemb. contra. d Gilb. C. P. 20. W. 
Jon. 226. 1 Sid. 22. 2 Mod. 31, 84, 180 2 Ventr. y6. © 10 Co. 100. b. Cro. 
EI 624, 808, 852, 862, Cro. El. 808, 852, 862 Noy, 39. 1 Sid. 96. 1 
Sa und 89. 1 Mod. 227, 239. 2 Mod. 83, 177. But ſce 1 Ld. Raym. 425. 
1 Saſk. yg. S. C. 6 Mod. 122. ſemb. contra. 8&1 T. R. 421. u Cro. El. 863. 

4 Bac. Abr 462. i Dyer, 119, 120. 10 Co. 100. a. b. 4 3 Lev. 74. 15th 
. z. 8. C. 2. T. N. 569. 
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-ſendant may demur; but otherwiſe he ſhould plead it: 


and when, by pleading or otherwiſe, it appears in any part 
of the record, he may move in arreſt of judgment J. 
If the bond be ſubſtantially good, it cannot be avoided 


for any trifling informality, or variance of the condition 


from the writ, in the deſcription of the plea, or of the 
time or place of appearance. Thus, where the writ was 


to anſwer the plaintiff in a plea of debt, for three hundred 
and twenty pounds, or in a plea of treſpaſs, with an ac-etiam, 


and the condition was to anſwer the plaintiff in a plea of 
debt, or treſpaſs, generally, or without mentioning the plea 
at all, the variances were holden te be immaterial m; for 
the ſtatute only requires a bond conditioned for the defen- 
dant's appearance, and the deſcription of the plea is merely 
ſurpluſage. So where the writ, in treſpaſs, was to appear 
before the lord the king at Weſtminſter, and the condition 
was to appear before the juſtices of the king's bench at Weſt- 
minſter n, the bond was holden good. And where the 
writ, by original, was returnable before the lord the king, 
awhereſocver he ſhall then be in England, and the condition was 
without the words whereſoever, &c. the court gave judge 
ment for the plaintiff, in an action upon the bond; ſay- 
ing, they would underſtand, that by appearing before the 
king was meant, before the king in his court, and not be- 
fore the king in perſon.9 It has alſo been holden, that the 
ſtatute for preventing frivolous and vexatious arreſts p is 
merely direfery to the ſheriff, and does not avoid the 
bail bond, where there is no affidavit of the cauſe of aQi- ' 
on 4, or the ſum ſworn to is not indorſed on the writ q - 
or even where the ſheriff takes bail for more than the ſum 
ſworn tor, | 

The proviſions of the ſtatute of Hen. VI. are not appli- 
cable to ſecurities taken by, or for the benefit of the plain- 
tiffs. And hence, an attorney is bound by his under- 


taking to appear for the defendant, though it be not exactly 


in the form preſeribed. By an old rule of court t, « a 
« priſoner taken upon a capias ſhall not be difcharged, till 


12 T. R. 569. m Cro, Jac 286. 2 Lev. 123. 2 Show. 51. T. Jon. 137, 8. 


6 Mod. 122. 10 Mod. 317. But ſee 2 Lev. 177. ſemb contra, n 2 Ley. 180. 


T. Jon. 46. 8 C. 2 Ventr. 237, 8. © 2 Str. 1155, 6 » 12 G. I. e. 29. 
* i Bur. 330. 1 Norden v. Herſley, cited in 1 Bur. 331. H. Blac. 956. * Cro, 
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cc he hath given bond to appear; unleſs the plaintiff or his 
« attorney ſhall conſent to take an appearance, without 
« bail.” But it is now the common practice to take an 
attorney's undertaking, where ſpecial bail is required ; and 
the court will enforce it by attachment u. 

Where the ſheriff, having arreſted the defendant, ſuffer 
him to go at large, upon giving bail for his appearance at 
the return of the writ, he is not liable to an action cf 
eſcape; for he was obliged by the ſtatute to take bail", 
And even when he ſuffers him to go at large without bail, 
he is not, it ſeems, liable to an action, provided he have 
Him at the return of the writ wv. But if he have him not 
then, or afterwards ſuffer him to go at large, without lau. 
ful authority, he is, in either caſe, ſiable to an action 
And where an action is brought againſt the ſheriff, after he 

bas taken bail, he muſt plead the ſtatute ; and cannot tak: 
advantage of it, on demurrer to the declaration, or in ar 
reſt of judgment y. 

Where the defendant is reſcued upon meſne proceſs, a 
he is going to priſon, the ſheriff may return the reſcue”; 
but not, where the defendant is reſcued, after he is put ir 
priſon, except by the king's enemies a. Upon the ſheriff 
return of a reſcue, the plaintiff has a triple remedy again 
the reſuers, by attachment, action on the caſe, or 1115 

ment b. The return of a reſcue is of itſelf a conviction 
and the court will grant an attachment upon it, in the fi 
inſtance d, which ſhould be made returnable at a genera 
return, though the original proceſs was at a day certain. 
But, without the ſheriff's return, the court will not grant 
an attachment, upon a mere affidavit of the factf. It was 
formerly the conſtant courſe, upon the return of a reſcue, 
to ſet a certain fine of four nobles on each offender 8 : but 
of late years, the courts have fined according to their di- 
cretion, upon conſidering the circumſtances of the caſe". 
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86. 3 Salk. $i4, 15- Gil. C. F. a. 1 T. R. 192... x Noy, 39. 
Mod. 228, 9. 2 Mod. 178. 8. C. Gilb. C. P. 22. 2 T. R. 174, & c. „ Cro. 
II. 460 Moor, 428. 8 C. y Sid. 22, 439. 1 Ventr. 85, 1 Mod. 33, 57. 
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contra. 2 Cro. Jic. 419. 1 Rol. Rep. 441. 1 Str. 433. 5 Bur. 2604. 
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831. T. Jon. 1982. Salk. $86, h 1 Str, 642, 
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And as the ſheriff's return of a reſcue is not traverſable, 


the court will proceed to puniſh the reſcuers, without going 
through the ordinary courſe of examining them upon in- 


14 Bur, 2129. 
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CHAP. IX. 
OF APPFARANCE. 


N the preſent chapter, I ſhall conſider the appearance 
of the parties, which is either in perſon or by attorney; 
or, in caſe of infancy, by prochein amy or guardian. 

At common law, the plaintiff and defendant muſt, in ge- 
neral, have appeared in perſon; and could not have ap- 
peared by attorney, without the King's ſpecial warrant, by 
writ or letters patent a. But a corporation aggregate, not 
being capable of a perſonal appearance, could only have 
appeared by attorney, appointed under their common ſeal b. 

And now, by the ſtatute of Weſim. 2. c. 10. a general 
liberty is given to the parties, of appearing by attorney e. 


Vet there are certain perſons, ſuch as ideots, feme-coverts, 


& c. who for want of legal diſcretion, are incapable of ap- 


Pointing an attorney ; and muſt therefore appear in per- 


ſon d: and any one elſe, if- he think proper, may ſtill ap- 
pear, and proſecute or defend his ſuit, in the ſame manner e, 
as is uſually done by attornies and priſoners, 

Attornies were anciently appointed in court, when ac- 
tually preſent f: but they are now uſually appointed out of 
court by warrant, which ſhould regularly be in writing ; 
but an authority by pars! is ſaid to be ſufficient to ſupport a 
judgment s. And even if an attorney appear without war- 


rant, it is a good appearance as to the court; though he is 


liable to an action h. Where an attorney once appears, or 
undertakes to be attorney for another, he ſhall not be per- 
mitted to withdraw himſelf i: and it is ſaid to be his duty 
to proceed * the ſuit, although his client negleA to bring 
him mone F* 


4 Co. Lit. 128. a. 2 Inft. 249, 378. F. N. B. 26. 1 Mod. 244. 2 Mod. 83. 


8 C. » Bro. Abr. tit. Corporation. 28, Co. x © 66. b. <Gilb. C. P. 32, 3. 2 


Inſt. 376. F. N. B. 65. 4 Co. Lit. 135. b. 2 Faſt. 390. F. N. B. 27. Say. 
Rep. 217 f Will. 39. r 2 Keb. 199 1 Lil. P. R. 134, 137. h 1 Keb. 89. 
x Salk. 86, 83. 6 Mod. 16. But fe: 1 T. K. 62. 18d. 31. * Say Rep» 


173. 
The 


„ % why 


OF APPEARANCE 63 


The warrant of attorney continues in force until the 
judgment, and for a year and a day afterwards, in order to 
have execution | ; unleſs it be ſoon r count: rmanded by the 
act of the principal, or determined by the d-ath of the 
attorney. Where an attorney, having been retained, has 
undertaken to appear, the defendant cannot countermand 
the appearance after his retainer m; nor can he change his 
attorney, at any time pending the ſuit, without leave of 
the court, or a judge, and notice to the adverſe party or 
his attorney, n. If an attorney die pending the ſuit, his 
warrant is determined o: but the party who employed him 
muſt have notice of his death; and if he will not ap- 
point another attorney, his adverſary may proceed in the 
action P, | ; | 

At common law, the warrant of attorney might have 
been filed, and entered of record, at any time before judg- 
ment d: but there are ſeveral acts of parliament r, requiring 
it to be done ſooner, under ſevere penalties. By the laſt 
of theſe acts it is provided, that“ the attorney for the plain- 

tiff ſhall file his warrant of attorney, with the proper 

officer, the ſame term he declares ; and the attorney for 

the defendant, the ſame term he appears, under the pe- 

nalties inflicted by former laws.” Upon this act of par- 
lament, there is a rule of court , © that the defendant's 
attorney, at the time of his appearance, ſhall give the 
plaintiff's attorney, the warrant of attorney for. the de- 
fendant; and at the time of delivering the copy of the 
declaration, or taking it ont of the office, when filed, 
ſhall pay fourpence for the ſaid warrant : which warrant 
of attorney the plaintiff's attorney ſhall file, with the of- 
heer appointed for filing it, at the ſame time he files, or 
ought to file, the warrant of attorney for the plaintiff. 
And if the defendant's attorney refuſe to pay the ſame, 
the plaintiff's attorney may ſign judgment.” Notwith- 
ſtanding theſe regulations, however, it has been determined, 
that the warrants of attorney may be filed, ſo as to ſupport 
the proceedings, at any time pendente lite, or before final 
Judgment; though the attorney may be fined, for not 
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2 Inſt. 378. Gilb. Exec. 92, 3. Run. Ej. 152. m R. M. 1664. C10. 1 Lil. 
P. R. 134, 143. Id. 1 lac. Rep. 8. Doug. 206. © 1 Lil. P. R. 141. 
P Id. 137. 2 Keb. 278. 4 41 Ed. III. 1. b. but ſee 1 Will 30. 18 Hex. VI. 
c. 9. 32 Hen. VIII. c. 30, ſ. 2, 3. 18 Elis. c. 14. ſ. 3. 4% 5 An. c. 16. R. 
M. 5 Ann. II. . 
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filing them in due time t. It was anciently the courſe of 
this court, to enter the warrants of attorney on a particular 
roll, kept for that purpoſe u: but this courſe was altered in 
the time of Wright, ch. J. who cauſed them to be entered 
on the top of the plea rollo, as the practice is at this day, 
The want of a warrant of attorney is aided after verdict v, 

or judgment by nil dicit *, &c. by the ſtatutes of jeofails; 

and by the ſtatute of 8 Hen. VI. c. 12. a miſpriſion of the 
clerk in the warrant may be amended, in affirmance of the 
judgment v. 2: 

It only remains to be obſerved, with regard to the wer- 
rant of attorney, that by a late act of parliament 2; which 
ſubjeQs it to a ſtamp duty, © no attorney ſhall ſue out any 
* writ or proceſs, or commence, proſecute, or defend any 
action, unleſs he ſhall have delivered to the officer or 
4 his deputy, appointed to ſign or iſſue the firſt proceſs for 
« the plaintiff, or to enter, file, or record the bail or ap- 
& pearance for the defendant, a memorandum or minute of 
& his warrant, duly ſtamped; containing the names of 
the parties, the court, and the attorney, and where a 


« þrecipe is required, (except for an original,) the nature 


* and denomination of the proceſs, and the return of it; 
„ which memorandum or minute the ſaid officer or his deputy 
& ſhall receive, and forthwith enter or file of record, and 

& ſhall ſign thereon the day of delivering it.” A ſimilar 
memorandum or minute is required, by the ſame ac, pre- 
vious to entering up judgment on a cognovit actionem, or 
warrant of attorney. 

An infant, or perſon under the age of twenty-one years, 
muſt ſue by his prochein amy, or next friend a, unleſs where 
he ſues as co-executor with others, in which caſe it is hol- 
den, that the executors of full age may appoint an attor- 
ney for themſelves, and the infant, making together but one 
repreſentative b. And hence, he cannot be an informer 
upon a penal ſtatute e; for by the 18 Eliz. c. 5. every 
& informer upon a nenal ſtatute muſt exhibit his ſuit in 
& proper . and e the ſame _ by himſelf or his 


t Dyer, 180, 225. Cro. Jac. 277 March, 121. 8 Mod. 57. 1 Str. $26. % 
Str. £07. 2 Ld. Raym. 1632. 8. G Pitzgib. 191. 1 Wil. 39, 183. Doug. 11% 
u 1 Salk, 88. 1 Salk. 88. R. E. 4 Jac. II. » 18 Eliz.c. 14. * 4 & 5 An 
c. 16. and ice i Will. 85. Doug. 109. 26G. III. c. 80. 5 13, &c. Ce. 
Lit. 135. b. 1 1 laſt, 261, 390. F. N. B. 27. 2 Saund. 212. 84. 
Rep. 51. 
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* attorney.” An infant defendant muſt in all caſes appear and 


defend by guardian, even where he is ſued as co-execu- 


| tor with others d. And if he appear by attorney, it is 
error e; though if an infant p/aintiff appear by attorney, 


it is cured by the ſtatutes of jeofails f. 
To conſtitute a prochein amy or guardian, the perſon in- 


| tended, who is uſually ſome near relation, ſhould come 


with the infant, before a judge at his chambers ; or elſe a 


| petition ſhould be prefented to the judge, on behalf of the 
infant, ſtating the nature of the action, and, if for the de- 


fendant, that he is adviſed and believes he has a good de- 
fence thereto; and praying in reſpe& of his infancy, that 


the perſon intended may be aſſigned him, as his prochein amy 


or guardian, to proſecute or defend the action. This pe- 
tition ſhould be accompanied with an agreement, ſignifying 
the aſſent of the intended prochein amy or guardian, and an 
affidavit, made by ſome third perſon, that the petition and 


agreement were duly ſigned. On one or other of theſe 


grounds, the judge will grant his fat, upon which a rule or 
order ſhould be drawn up. with the clerk of the rules, for 
the admiſſion of the prockein amy or guardian; which ad- 


miſſion is either ſpecial, to proſecute or defend a particular 


action, or general, to proſecute or defend all actions what- 
ſoever $; though it is ſaid, that, by the practice of this 


court, a fpecial admiſſion of a guardian, to appear in one 


cauſe, will ſerve for others h. 


The rule or order for the admiſſion of a prochein amy, 


ſhould be obtained before declaration, and a copy thereof 


annexed to it; or the defendant is not compellable to plead i: 


and the plaintiff's attorney, if required, muſt give notice to 
the defendant's attorney, of the place of abode of the 
prochein amy k. In like manner, the rule or order for the 
admiſſion of a guardian ſhould be obtained before plea, and 


a copy of it annexed thercto; for if an infant defendant 


appcar by attorney, though it be in conſequence of common 
proceſs, with a notice requiring him to appear in that man- 
ner, the plaintiff may obtain an order for ſtriking out the 
appearance, and that the defendant appear by guardian, 


within a certain time, being uſually four or ſix days; or in 


de fault thereof, that the plaintiff may be at liberty to name 


42 Str, 784. *8 Co. 88. b 9 e. 30. b. 621 Jac. I. 4. 13.4 & 5 Ann. c. 
16. e 1 Str. 304. n 1 Str. 305. i Sty. P. R. 264. * 1 Will. 246. ED 
1 | 
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a guardian, to appear and defend for him!. And a ſimilar 
order may be obtained, where the defendant negleCts to ap- 
pear at all m. | 
An infant plaintiff is not liable to coſts, but only bis 
guardian ® ; and if he refuſe to pay them, on demand, he 
may be proceeded againſt by attachment o. Yet, where an 
infant plaintiff was taken in execution for coſts, the court 
refuſed to diſcharge him on motion p. And it has been 
adjudged, that coſts are payable by an infant defendant 4. 

Heretofore, when a writ iſſued out of this court, it was 
entered upon a roll; ſo that though the officer had not 
returned the writ, yet the defendant might have appeared 
at the day given by the roll”; and that, either to ſave him- 
ſelf from corporal pain, by impriſonment, or to prevent ths 
loſs of iſſues, or to ſave his freehold or inheritance s. But 
at this day, the writ is ſeldom entered upon the roll, Except 
to avoid the ſtatute of limitations. 

Appearance is the firſt act of the dehendant in court!, 

and differs from bail, which is the act of the court itſelf u; 

as is evident from the language of the bail piece. Pat Bo 
tary appearance is of no effect, unleſs the plaintiff's attor: 
ney, within fourteen days after ſuch appearance, ſue. oute 
writ of latitat, or bill of Middleſex, where the defendant 
abides in that county v. 
In actions by original, the appearance is entered with the 
filacer of the county where the action is brought .; and 
upcn a ſummons, attachment, or diftringas, it ſhould be en- 
tered on or before the quarto die poſt of the return of the 
writ, Upon a capias, or other proceſs againſt the perſon, 
it is common or ſpecial) ; and anſwers to common or ſpecial | bail, 
which will be treated of in the next chapter. 


i Barnes, 413, 418. m 2 Sir. 1076. 2 Wilſ. so. n Cro. El. 33. 1 Str. 598. 
2 Str. 708. O Barncs. 128. v 2 Str. 1217, 4 Dyer, 104. 1 Bulſt. 18g. 2 
Str. 1219. T 3 Salk. 64. 1 Co. Lit. 135. a, t Com. Dig. Tit. Pleador, B. I. 

» 3 Salk, 8. YR. T. 4 W. & M. reg, 1. w Trye, in pref. = Ante, 3% 
C1, -F-Trye, 67, 61. | 
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AIL, in perſonal actions, originated with the capias® ; 
and is common or ſpecial. Common bail, though ne- 
ceſſary to be filed, in order to give the court its juriſ- 
diction, are merely nominal. Special bail are two or more b 


con ceal and reſponſible perſons, who undertake, generally or 
ths in a ſum certain, that if the defendant be convicted, he 
Du: ſhall ſatisfy the plaintiff, or render himſelf to the cuſtody 
22 of the marſhal. 
Before the making of the ſtatute 12 Geo, I. c. 29. the 
t', defendant being always arreſted, upon proceſs againſt his 
P perſon, it was diſcretionary in the court, to diſcharge him 
lun upon common, or hold him to ſpecial bail e. This difere- 
wy tion was exerciſed by rules, nearly ſimilar to thoſe which 
des conſtitute the law of arreſt. Anciently, if the cauſe of 
dan: action were under twenty pounds, the court let the defend- 
ant out of cuſtody upon common bail; but if it were above 
the twenty pounds, they made him find ſpecial bail d. After- 
and wards, the ſum was reduced to fen pounds e. And now, 
7 Ol? by the laſtmentioned ſtatute, “ no perſon ſhall be holden 
thc to ſpecial bail, upon any proceſs iſſuing out of a ſuperior 
rſon, court; nor, by 19 G. III. c. 70. upon any proceſs iſſuing 
bal, out of an inferior court; where the cauſe of action 
4 ſhall not amount to the ſum of ten pounds or upwards.” 
Since the making of theſe ſtatutes, ſpecial or common bail 
A is no longer diſeretionary i in the court, but is governed by 
„B. 1. the arreſt; it being a general rule, that wherever the de- 


fendant may be arreſted, he may be holden to ſpecial bail; 
and 2 converſo, that has the defendant cannot be ar- 
reſtod, common bail is ſufficient. 

Common bail may be filed, or a common appearance 
entered, by the defendant, or his attorney, or by the plain- 
tiff eee to the ſtatute f. Where the defendant has 


»Gilb. C. v. 33. b offt, 252. < Gilh. K. B. zo9. 2 Kch. 191, 4 Gilb, 


1AP, C P.35. Id. 36. 1 C. I. c. 29, and for the origin of common bail, fee 


he been 


Gilb. K. B. zog. 
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been ſerved with the copy of an attachment of privilege, or 
of a bill of Middleſex, or other proceſs in treſpaſs, he 
ſhould file common bail at the return of it, or within 
eight days after ſuch return s; which are reckoned exclu- 
ſively, and Sunday is nor accounted as one of them b. It 
ſhould alſo be filed, wherever the defendant, having been 
arreſted, is diſcharged upon common bail; and is particu- 
larly required in ejedment, for the caſual ejector i, and to 
authorize judgments by warrant of attorney, default, or 
non ſum informatus k. Common bail is entered on a piece of 
ſtamped parchment, called a bail-piece, and filed with the 
clerk of the common hails; who, by a late rule l, is to 
mark the bail- pieces numerically as they are received. The 
defendant, having been ſerved with the copy of a capiar, 
or'other proceſs by origina!, ſhould enter a common ap- 
pearance, with the filacer, in the ſame number of days as 
he is allowed to file common bail m; reckoning from the 
eſſoin day, and not from the quarto die piſt of the return of 
the proceſs. 


Where an attorney of either bench has accepted a war- 


rant, or ſubſcribed a proceſs, declaration, or warrant to 
appear, the rule is, that © he ſhall be compelled to cauſe 
& an-appearance, or liable to an attachment, or put out 
« of the roll, as the caſe requires; and the party is not 
* to be received to countermand ſuch appearance, after 
* his retainer n. The uſual mode of proceeding upon 


this rule is by attachment o; and if an attorney undertake 


to appear for an infant, he muſt appear by guardian p. And 
though he may have been impoſed upon by the ſheriff's 
officer, yet the court will oblige him to fulfil his undertak- 
ing q. | | | | 

Before the ſtatute 12 G. I. c. 29. common bail could 
only have been filed, or a common appearance entered, by 


r Stat. 5 G. II. c. 27 $ 1. This is the ſame time as was allowed to file 
com mon bail, upon an arreſt, before the ſtatute 12 G. I. c. 29. Aud if the 
defendant did not file it within that time, he was liable to the penalty of five 
pounds to be paid to tl.c plaintiff. Stat. 5 W. and M c. 21.4 3.9 & 10 W. 
III. c. 25. $ 33. s Mod. 392. 1 Cl. Inft. 659. The rule for payment of this 
penalty was abloJutely in the firft ipſtance ; the words ef the ſtatutes being, 
that the coart ſhall immediately award judgment, whereupon the plaintiff may 
take out execution. 2 Str. 737 Gilb, K. B 369. h 1 Bur, 66 i R. T. 14 
Car. II. R. M. 33 Car. II. K R. H. i W. & M. R. T. 4 W. & M. II. I R. 
E. 30. G. III. 3 T. R. 660. * Stat. 6G II. c. 27. C1. = R. M. 1664. 
10. 6 Mod, 42, 86. 11 Str. 114, 44%. 4 1d. 693. s 
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the defendant or his attorney. But now, by that ſtatute, 
as altered by the 5 A the defendant, hav- 
e jng been ſerved with proceſs, ſhall not appear at the re- 
| & turn thereof, or within eight days after ſuch return, the 
« plaintiff, upon affidavit of the ſervice of ſuch proceſs, 
% made before a judge, or commiſſioner of the court for 
« taking affidavits, or before the proper officer for enter- 
„ ing common appearances, or his deputy, (and which 
44 affidavit ſhall be filed gratis, may enter a common ap- 
& pearance, or file common hail, for the defendant ; and 
& proceed thereon, as if ſuch defendant had entered his 
4 appearance, or filed cominon bail.” Upon theſe ſtatutes 
it has been holden, that common bail ſhould be filed, by 
the plaintiff for the defendant, 'of the term in which the 
writ is returnabler: for if it be filed of a ſubſ-quent 
term, the cauſe is out of court. And for the better dif- 
tinguiſhing by whom common bail ſhall have been filed, 
It is ordered, that “ in all caſes where common bail ſhall 
* be filed by the plaintiff for the defendant, by virtue of | 
% the act, theſe words ſhall be written on the bail-piece, 
« viz. filed according to the ſtatute, or words to the like 
« effect. The plaintiff's attorney may enter a common 
appearance, or file common bail for the defendant, ac- 
cording to the ſtatute, without entering or filing of record 
the memorandum: or minute of his warrant, purſuant to the 
25 Geo. III. c. 85t. © But the defendant's attorney muſt 
not plead, or carry on any further proceedings in the ac- 
tion, until ſuch memorandum or minute ſhall have been de- 
livered to the proper officer, to be entered or filed of re- 
cord, according to the directions of the act u. 
Where the defendant has been arreſted, and diſcharged 
out of cuſtody, upon giving bail to the ſheriff, for his ap- 
pearance at the return of the writ, he ſhould regularly ap- 
pear, by putting in and perfecting ſpecia! bail to the ac- 
tion, or bail above; ſo called, in contradiſtinction to the 
ſheriff's hail, or bail b-ow. And the defendant, in ſuch 
caſe, cannot diſcharge his bail. to the ſheriff, by ſurrender- 
ing himſelf before the return of the writ: for it is a ſettled 
point, that nothing can be a performance of rhe condition 
of the bail bond, but putting in and perſecting bail above v. 


* 


r Caf. Temp. Hardw. 138. 2 T. R. 719, 720. R. M. 10 8 UH. 2 Str. 
1027. Caf, Temp. Hardw. 207. S. C. * Set the ſtatute, & 22, Id. 23. 
7 5 Bur. 2663, and ſee Dalt. Sher. 356, 
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Special bail may alſo be put in by the defendant's attorney; 
in conſequence of his undertaking ; or by the ſheriff, or 


his bail w, for their own indemnity. 
If the "defendant be arreſted in London or Middleſex, 


ſpecial bail ſhould be put in within four days; or, if in 


any other county, within fx days, excluſive, after tbe re- 
turn of the proceſs *, or quarto die poſt by original. And 
if either the fourth or ſixth day fall on a Sunday, the defen- 
dant has all the Monday following to put in bail y. 
Before the ſtatute 4 & 5 W. & M. c. 4. 8 1. ſpecial 
bail could only have been put in before a judge in town, 
But this practice being found productive of great expence 
and inconvenience, it was enacted, by the above ſtatute, 
that © the chief juſtice, and other the juſtices of the court 
& of king's bench for the time being, or any two of them, 
& whereof the chief juſtice for the time being to be one, 
“ ſhall or may, by one or more commiſſion or commiſſions, 
& under the ſeal of the ſaid court, from time to time, as 
* need ſhall require, empower fach and ſo many perſons, 
ce other than common attoraies and ſolicitors, as "they ſhall 


think fit and neceſſary, | in all and every the ſeveral 


4e ſhices and counties within the kingdom of England, do- 
ä minion of Wales, and town of Berwick upon Tweed, 
ce to take and receive all and every ſuch recognizance or 
« recognizances of bail or baiks, as any perſon or perſons 
& ſhall be willing or deſirous to acknowledge or make be- 
“ fore any of the perſons fo empowered, in any action 
« or ſuit depending in the ſaid court, in ſuch manner and 
« form, and by ſuch recognizance or hail-picce, as the 
« juſtices of the ſaid court have uſ-d to take the ſame; 
« which ſaid recogmizanc ce or -recogni7ances of bail or 


<« hail-piece, ſo taken as aforeſaid, ſhall be tranſmitted to 


« ſome or one of the juſtices of the ſaid court, where 
“ ſuch action or ſuit ſhall be depending; who upon afh- 
« davit made of the due taking of the recognizance of 


« bail or bail-piece, by ſome credible perſon preſent at the 


e taking thereof, ſhall receive the ſame, upon payment of 
« the uſual fees: which recoznizance of bail or bail- piece, 
*« ſo taken and tranſmitted, ſhall be of the like effeR, as 
cc if the ſame were taken de bene eſſe, before any of the 
& ſaid juſtices.” 


w 2 Str 876, = R. M. 8. Ann. I. » 1d. (6), 1 Str. 702. 2 Str. 914. 
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y the ſame ſtatute, $ 2. © the juſtices of the ſaid court 
4 ſhall make ſuch rules and orders, for the juſtifying of 


| & ſuch bails, and making of the ſame abſolute, as to them 
* ſhall ſeem mcet; ſo as the cognizor or cognizors of fuch 


* 


in | 
e- 4 hail or bails be not compelled to appear in perſon in the 
nd « ſaid court, to juſtify him or themſelves; but the fame 
n- « may and is hereby directed to be determined by affidavit 
| 46 or affidavits, duly taken before the ſaid commiſſion- 
al c ers, who are thereby empowered and required to take 
n. v the ſame, and alſo to examine the ſureties upon oath, 
ce © touching the value of their reſpective eſtates; unleſs 
te, © the cognizor or cognizors of ſuch bail do live within 
115 the cities of London and wanne or within ten 
u, % miles thereof.“ 
e, And by the laſt ſection, ©& any judge of aſſize, in his 
is, £ circuit, ſhall and may take and receive all and every ſuch 
2s e recognizance, and recognizances of bail or bails, as any 
5 % perſon ſhall be willing and deſirous to make and acknow- 
all * ledge before him; which being tranſmitted in like man- 
al cc ner, ſhall, without oath, be received in manner as . 
8 « ſaid, upon payment of the uſual fees.” 
d, Since the making of the above ſtatute, ſpecial bail may 
o be put in, before a judge in town, a commiſſioner in the 
5 country, or judge of aſſize in his circuit. Before a judge 
BY in town, they are put in at Ris chambers; and in actions by 
wn bill, their recognizance is taken on a bath piece, made out 
10 by the defendant's attorney; ſtating the term, county, 
TR and names of the parties, together with the names and 
8 additions of the ba, and the ſum ſworn to. The recog- 
© Ri7.ance of bail by bil] is general z, that if the defendunt be 
0 condemned in the action, he ſall ſatisfy the coſis and condemnation, 
. or render himſelf to the cuſtody of the marſhal! ; or that they will 
Y pay the coſis and condemnation for him. And the bail- piece 
*. is left at the judge's chambers, until the bail be per- 
5 fected. : 
* The ancient courſe of the court was, that if a man be- 
, came bail for another upon a /atitat, &. in any ſam of mo- 
n2y, however trifling, he was bail for him, in all actions 
brought by the ſame plaintiff, during the fame term, were 


the ſums ever ſo great a. To rectify this extraordinary 


* 2 Bulſt 232. Cro Jac. 440, 645. Cro. Car. 481. 2: Falk. 564. Cro. 
Jac, 449. 1 Si l. 163. 1 Mod. 16. 
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practice, a rule was made, that if the plaintiff ſhould de. 
elare againſt the defendant, upon any bail by him put in, for 
a greater ſum than was expreſſed in the proceſs, upon which 
the defendant was arreſted, then the bail ſo put in ſhould 
not be chargeable in that action b. Still, however, the 
bail were liable to all actions, wherein the plaintiff declar- 
ed for, and recovered a leſſer ſum, than was expreſſed in 
the proceſs e; and where he declared for, and recovered a 
greater ſum, the bail were totally diſcharged d. At length 
it was reſolved, that as, on one hand, there was no colour 
to ſubject the bail to more than they were bound in, let the 
plaintiff's demand be ever ſo much more; ſo, on the other 
hand, there was no reafon why the plaintiff ſhould ſuffer by 
his moderation in taking bail: but the recogmizance ſhould 
be conſidered as an agreement, to pay to the extent of the 
ſum ſworn to, or render the defendant. And, according- 
Jy, it is now ſettled, that * where the plaintiff declares for 
% or recovers a greater ſum than is expreſſed in the proceſs, 
& upon which he declares, the bail ſhall not be diſcharged; 
& but be liable for ſo much as is ſworn to, and indorſed on 
the proceſs, or ſor any leſſer ſum, which the plaintiff in 
& ſuch action ſhall recover ,” together with the coſts of 
the original action g. 

In actions by rrigina!, ſpecial bail are put in with the 
filacer, before a judge in town; the defendant's attorney 
having previouſſy made out, and delivered to him, a note 
in writing, anſwe: ing to the bail-piece by billb. The re- 
eognizance of bail by original is taken in a penalty or ſum 
certain, being double the amount of the ſum ſworn toi. 

But the plaintiff is not entitled to levy equitable coſts, out 
of the penalty of the recognizance k,, 

Before a commiſſioner in the country, the recognizance 
of bail, whether by bill or original, is taken on a bail- 
piece |, in the ſame manner as in town, where the action is 
by 6i//; and an afndavit of the due taking thereof ſhould 


be made, either before the judge to whom the bail· piece is 


* R. T. 22 Car. II. Mod. 267. 3 Keb. 16, 4 6 Mod. 266. 1 Salk. 
e. 2 Str. 912. R. E. 60. II. regs a. Loff., 5486. Doug. 316. 
s The rule of E. & G. If. is filent as to the coſts, But in the caſe of Peterken 
Sam en, and another, M. 25 G. III. it was determined by the court, that the 
bail or liable !o pay then, as well as the fun worn to, „ True, 67, 68. 
Id. 121, 122, K 2 Str. 826. 1 Barnardiſt. K. B. 126. S. C. I R. T. 8 W. 
III. reg 351. Rs 8 8 
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tranſmitted, or before a commiſſioner for taking affidavits m. 
In general, it is made before a commiſſioner, and annexed 
to the bail-pice®, But no ſuch affidavit is neceſſary upon 
the tranſmiſſion, where the bail is taken by a judge of aſ- 
ſize in his circuit. The rule of court requires the bail- 
piece to be tranſmitted to the chief juſtice, or other judge 
of the court, in eight days, if taken within forty miles of 
London or Weſtminſter, or, if taken above forty miles 
from London or Weſtminſter, in fifteen days, after the tak- 
ing thereof; unleſs.all the judges are on their circuits, and 
then as ſoon as any one of them is returned o. But 
it is ſaid, thatnotwithſtanding this rule, the bail-piece muſt 
actually be filed with one of the judges on the ſixth day 
after the return of the writ, or the bail bond may be aſ- 
ſigned p. And where the action is by original, the bail- 
picce being tranſmitted and allowed by the judge, ſhould 
be filed with the flacer of the county where the action is 
laid q. | 

Special bail are abſolute, or de bene efſer. They cannot 
be taken abſolute/y, without the conſent of the plaintiff, or 
his attorney * ; and when they are taken de bene eſſe, the 
defendant's attorney ſhould give notice thereof in writing, 
without delay, to the plaintiff's attorney, tf. The notice of 
bail is either that they are put in, or, if taken before a 
commiſſioner, that the bail-piece is filed, with an affidavit 
of the due taking thereof, at a judge's chambers», The 
notice, in either caſe, ſhould be properly entitled; and, 
where it is of bail put in. ſhould ſet forth, with truth and 
certainty, their names v, degrees x or myſteries y, and pla- 
ces of ahode, in order that the plaintiff may have an op- 
portunity of inquiring after them =. And the pariſh, or 
teron b, wherein they live, without the ſireet, or other cer- 
tain place of their reſidence, is too vague a deſcription. If 
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m Id. S2. n Id. (a). o R T. 8 W. III. reg. 3. § 3. » Impey, 123. 
q 1. 438. 1 Cromp. 64. * The origin of bail de bene eſſe is thus related by 
Glyn, Ch. J. * A biſhop,” ſays he, © having arreſted a man ſor a large debt, 
'* he tengered bail to juſtice Richardſon, who took it in his chamber; and 
the bait being inſufficient, the biſhop repreſented the matter to parliament, 
* and prayed their remedy for it: upon which it was enacted, that no bail, 
ta an beſore à judge in his chamber, ſhould bind the plaintiff, without his 
nt thereto, or the confirmation of tuch bail, taken by all the court.” 2 
Bil. 91. *R.M. 1654.1, 7,8. R. M. 16Car. II. a Impey, 124. » Lofft, 
237 » 185. = 14.2861, Id. 167, 6 Mod. 24. * Loflt, 72, 194. 
d Per cur. M. 25 G. III. | | | 


the 


the bail above are the ſame . as were bail to the ſheriff 


it is uſually ſo expreſſed in the notice e. 

The plaintiff or his attorney, upon being ſerved with thy 
notice, either accepts of, or excepts to, the bail. If he 
accepts of them, the defendant's attorney ſhould cauſe the 
bail-piece to be filed, within twenty days after ſuch accept. 
ance d: But if he be not ſatisfied with the bail, he may 
except to them, and thereby compel a juſtification. If the 
bail to the ſheriff become bail above, the plaintiff is not at 
liberty to except to them, after he has taken an aſſignment 
of the bail bond ©: for by ſy doing, he has admitted them 
to be ſufficient. And the delivery of a declaration in chic} 
before ſpecial bail put in, is holden to be a waiver of the 
bail; and before juſtification, it is an acceptance of them]. 
The plaintiff, however, may declare de bene eſſe, or con. 
ditionally, provided good bail be put in, or the bail already 
put in dojuſtifys. Though the demand or acceptance of 1 
plea will, even then, be deemed a waiver of the bail, ot 


juſtification b. 
The exception to bail ſhould be entered, in the ball 


book at the judge's chambers by billi, or in the filacer' 


book by original k, within twenty days after notice of bai 
put in or filed |, and not afterwards m. If it be not entered 
with in that time, then, © upon affidavit in writing of ſuch 
& notice, on the back of the hail-piece, for which affida- 
5 vit no fee ſhall be taken, the bail ſhall be filed, by the 
& defendant's attorney, within four days next after the end 
cc of the twenty days n.“ The exception being entered, 
notice thereof ſhould be given in writing, without delay, to 
the defendant's attorney o: and * if the notice be given in 
term time, the defendant ſhall procure his bail to juſtify 
« in four days excluſrve after ſuch notice; or ſhall add 
„other bail, who ſhall juſtify within the ſaid four days; 


„hut if ſuch exception be entered in vacation, and notic: 


de thereof given in like manner, the bail put in, or oth: 
“ additional bail, ſhall juſtify upon the firſt day of the lob. 
« ſequent term p. 


e Impey. 118. 4 R. T. 13 Car II. © 1 Salk. gs, 5 Mod, 62. 117. 6 Mo, 
122. R. " Kew: Y N 8 G. II. . 5 t R M 
8 Ann Reg. 1. Ce.) R. Fs G. II. Reg . /a.) e R M 8 Ann Rg 1. 
e 75 iR M. 8 Ann, Neg. 2. C % R. E 2 G ll R. M. 16 Car, 
HRT 's V/. il Reg 3 Sc. 1 Salk. 98 6 Mod 24 m R. M. 8 Ann. KR 
e nn e e JK E. 2 G. II. R. F, 
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Where the bail already put in do not mean to juſtify, 
others ſhould be added a, before a judge, on the bail-piece 
by bill, or in a filacer's book by original, within the time 
| allowed for their juſtification: and if there be not time 
| enough, the defendant's attorney may take out a ſummons, 
and obtain an order for further timer. When other bail 
are added, the court will order the names of thoſe who 
were excepted to, and did not juſtify, to be ſtruck out of 
the bail-piece *. But until this be done, they are liable to 
be proceeded againſt t. And if it be not done, until after 
proceedings have been had againſt them, they muſt pay the 
coſts of ſuch proceedings u. | 

The juſtification of bail is either in perſon or by afrdavit. 
Where the bail are put in before a judge in town, whe- 
ther by bill or original, they muſt perſonally appear in court, 
which for this purpoſe is holden at ſerjeant's inn-hall ; or, 
by conſent v, before a judge at his chamhers; and, in order 
to juſtify themſelves, muſt ſwear that they are houſekeep- 
ers, and reſpectively worth double the ſum ſworn to, after 
all their debts are paid, or excluſive of all debts or demands, 
gque from them to any perſon or perſons whatſoever Ww. Bail 
put in before a commiſſioner muſt juſtify themſelves in the 
ſame manner, where they live in London or Weſtminſter, or 
within ten miles thereof x. But where they live at a great- 
er diſtance, they may be juſtified, without their perſonal 
attendance, by affidavit, duly taken before the commiſſioner, 
of their being houſekeepers, &c.y This affidavit is uſual- 
ly annexed to the bail-piece, and a copy of it delivered to 
the plaintiff's attorney, at the time of giving him notice of 
the bail-piece being filed ; after which, if an exception be 
entered, which ſeldom happens, the affidavit muſt be pro- 
duced, and read in court, as a juſtification, upon notice 
given thereof, and an affidavit of the ſervice of ſuch 
notice 2. | | | | 
i Tube tice of juſtification ſhould ſet forth, that the bail 
already put in will, on a certain day, juſtify themſelves 
in open court, or that others will be added, and juſtify 
themſelves, in good bail for the defendant 4. And if the 


TEE Iii er oo 


4 8 * Impey, 119, 120. 11 Cromp. 64, 68, 88, &c. Say. Rep. 58. 1 Will. 
337-S. C. t Say. Rep. 308, 9. u 1 Blac, Rep. 462. 4 Bur. 2107. » 6 Mod, 

Fog 24. R. E. 5 G. Il. 1. HD. R T 8. 8 W. III. Reg. 1 „ R Ex 
97 7 Reg. 1, (J. % Stat. 4 s W. & M. c. 4 C2. „Id. R. T. 8 W. II Reg. 
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bail were put in before a commiſſioner, the notice ſhould 


expreſs that they will juſtify themſelves by affidavit Þ, 
Notice of juſtification by three bail has been holden good c; 
but notice that A. B. and C or two of them will juſtify, is 
irregular e. Where the bail already put in intend to juſ- 
tify, one day's previous notice of juſtification, or notice for 
the next day, is deemed ſufficient d d; unleſs Sunday inter- 
vene, and then notice muſt be given on Saturday for Monday, 
But where other boi] ate added to thoſe already put in, 
there muſt be ta days previous notice of juſhification, one 
incluft ve and the other excluſtue, as Monday for Wedneſday, 
&c. e And Sunday is not reckoned as a day for this pur- 
poſe : therefore notice of added bail on Faturday for Mons 
is not ſufficient f, 

When the bail are to be juſtified in court, an afidavil 
muſt be made of the ſervice of notice of juſtification ; and 
delivered to counſe}, with inſtructions for him to move to 
juſtify them s. If they are not preſent at the fitting of the 
court, they muſt wait till it is riſing: and the judge's 
clerk attending with the bail piece, or the filacer with his 
baiſl-book, they are allowed to juſtify, as a matter ef 
courſe ; ; unlefs they are oppeſed by counſel viva vace, Or, if 
taken before a commiſſioner, upon croſs affidavits. 

The following are among the various grounds of op- 


poſing bail: firſt, that there is ſome defect in the form, or 


regularity i in the ſervice, of the notice of bail or juſtifics- 


tion i. Secondiy, That they have aſſumed names that are 


either feigned, or belong to other perſons. If they aſſume 
feigned names, the court will order them, and the attorney, 
to be ſet on the pillory Kk. And © if any perſon ſhall ac- 
EE knowledge, or procure to be acknowledged, any recog 


© nizance or bail, in the name of another perſon, not privy 


cc or conſenting to the ſame; or, before a commiſſioner, 


“ ſhall repreſent or perſonate another perſon, whereby he 


% may be liable to the payment of any debt or damages”; 
« he ſhall, on conviction, ſuſſer death as a felon, withou! 
cc benefit of clergy.” But the court will not vacate tht 
proceedings againſt the party perſonated, until the offende! 


d d. 126 »Lofft, 26. 4 Impey, 110. Id ibid. Per cur. M 11G 
III. 9 7 of 8 bail, M. 26 G. III. Impey, 126, 6. & Impey, 1. 
h Lot, 88. i Ante, 74, 75 ei Str. 384. l Stat, 21. Jac. 1. é a6.) 
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be convicted en; nor can a conviction take place, until the 
bail-piece be filed o. A third ground of oppoſing bail is, 
that they are not houſe-keepers : If they be, the rent of 
their houſes is immaterial, though under ten pounds p; nor 
is it neceſſary that they ſhould have been aſſeſſed to the 
poor's rate 4. Fourthly, they may be oppoſed on the 
ground of their not being worth double the ſum ſworn to, 
after payment of all their debts. Under this head may be | 
ranked bankrupts, who have not obtained their certificates; 
or ſuch as have been twice bankrupts, and not paid fifteen 
ſhillings in the pound”. And bail have been rejected, who 
did not know the defendant , or had been bail before, but 
did not know in how many actions, or for what ſums?. 
But it ſeems that the circumſtances of not knowing the 
defendant, being only a mark of ſuſpicion, may be ex- 
| plained away. If they forſwear themſelves, they are liable 
to the puniſhment of wilful and corrupt perjury u. Fifthly, 
| Foreigners are not admitted to be bail, merely in reſpe& of 
| property abroad, which is not liable to the proceſs of this 
| court'vy, Though it has been ſaid, that merely having no 
property in England is not of itſelf a ſufficient objection, 
without other auxiliary circumſtances W. Sixthly, it is a 
general rule, that“ no attorney of this or any other court 
* ſhall be bail, in any action or ſuit depending in this 
© court x.“ This rule, which was calculated for the be- 
nefit of attornies, has been extended to their clerks v. And 
it is alſo a rule, founded on principles of prudent jealouſy, 
that © no ſheriff”s officer, bailiff, or other perſon con- 
* cerned in the execution of proceſs, be permitted to be 
* bail, in any action or ſuit depending in this court 2.” 
This latter rule has been applied to the keeper of the poultry 
compter a, and marſha'fea court officers b. But if a perſon 
who, by the rules of the court, is not permitted to be- 
come bail, be put into the bail-picce, and not excepted to, 
the plaintiff cannot take an aſſignment of the bail bond, 
and proceed upon it, as if no bail had been wut in e. 


n T. Jon. 64. 1 Ventr. 301. 3 Keb. 694. 1 Ld. Raym 44s. © 2 St. 90. 
p Lofit, 148. 4 Id. 328. 1 Mountain v. Wilkins, M. 21 G. III. © Per cur. 
M. 26 G. III. t Lofft, 72, 194 Cro Car. 146. 4 Bur. 2526, 7. Lofft, 
34, 147. ” 1 Blac. Rep: 444. and fee 2 Blac. Rep. 1317, 4. *R. M. 
1654. Li R. M. 14G. It Reg. 1. v Cowp. 818. Doug. 430. 8. C. R. 
M. 14 G. ll. Reg 1 Str 890 1 Barnardiſt. K B. 417. Lofft, 153 2 Blac. 

ep. 799. Doug. 450 Per cer. T. 16 G. lil, © Thompſon v. Roubell, 
E. 22 G. III. cited ia Doug. 550. ' 
Laſth, 
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Laſtly, the court will not permit a juſtification of bail, 
after the expiration of the rule to bring in the body 4, 

Where the bail do not attend, or are not permitted to 
Juſtify, on account of a defect in the notice of bail or 
juſtification, the court will, in general, allow them further 
time to juſtify e. But where they are rejected, on account 
of ſome perſonal inſufficiency, the court will ſeldom allow 
further time to add and juſtify othersf. And if the bail 
do not juſtify at the time appointed, and r no further time is 
given, thev are out of courts. 

When the bail are a!/owed, a rule or order of allowance 
ſhould be drawn up, with the clerk of the rules, and a 
copy of it ſerved on the plaintiff's attorney: after which, 
the bail- piece ſſiould be obtained from the judge's cham: 
bers, and filed with the maſter. In filing the bail, it 
thould be obſerved, that every bail taken on or before the 
continuance day, is a bail, and to be filed of the preceding 
term; and every bail taken after the continuance day 1s a 
bail, and to be filed of the ſubſequent term n: but where new 


bail are added to other bail taken on or before the conti- 


nuance day, the new bail thall be taken and filed as of that 
term, in which the firſt bail was put in i. 

Such are the means of putting in and n bail 
above, where the defendant is at large, in order to prevent 
an aſſignment of the bail- bond, or pr occedings againſt the 
ſheriff. Bail above may alſo be put in and perfected, at 
any time pending the action, where the defendant is in cuf- 
tody of the ſheriff or marſhal. But the bail in ſuch caſe 
mult juſtify themſelves in open court, if the plaintiff re- 
quire it, before the defendant is entitled to his diſcharge “. 
So that, if they be put in at the beginning of a long vaca- 
tion, and the plaintiff except to them, and will not conſent 
to a juſtification at chambers, the defendant muſt ſie in pri- 
fon till the next term. A practice that ſcems to ſtand in 
need of ſome regulation! 

Before we diſmiſs the aaa: of bail, it will be proper 
to notice, when, and in what manner, oy may be diſ- 
charged, by the render of their principal, &c. 


d T,offt, 438 Hiphrpay and Tyert, M 20 G. III. Cafe of Overten' bail, M. 
26 G. III, Imvey, 125, 6 K, B. Thorold v. Fidler, E. 28 G. III. C. B. /emb. 
contra, Lafft, 92, 187. Per cur. M. 26 G. III. & 1 Cromp. 66. 7 Mod. 
£9. h R. E. 0 II. Reg. 1 5 And as to the - continuance day, ſce R. E 1 
W. HI. Reg. 2. 2 Str. 1216. R. E. 5 G. II. Reg. i. b. 1 Salk. 100. end. 
contra, * R. M. 7 8 8 7. 
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prior to the return of the writ in the original action, the 


| defendant, not being delivered by the court into the cuſtody 


of his bail, cannot render himſelf, or be rendered, in their 


| diſcharge l. But ſubſequent to the return of it, he may 
render himſelf, or be rendered in their diſcharge, either 


before or after judgment mn, at any time before the riſing 
of the court, on the return day. of the ſecond ſcire facias, 
or of the firſt, where a ſcire fect is returned, by bill n; or 
by original, at any time before the riſing of the court, on 
the appearance day, or quarto die peſt of the return of the 
ſecond ſcire facias o, or of the firſt, where a ſcire feci is re- 
turnedP. and not after 4a. And there is no occaſion for 
the bail to juſtify, in order to render, even after they are 
excepted to; unleſs the ſheriff has been ruled to bring in 
the body. It was anciently the courſe of the court, not 
to allow a render, after the return of nen eſt inventus to a 
cabins ad ſatisfaciendum *. But a great miſchicf reſulted 
from this practice; for the plaintiff would fue out a capras, 
returnable the next day, ſo that the bail had little or no 
time to bring in the body t: to remedy which, the judges 
indulged the bail ſo far as to permit them to render the 
body, upon the return of tke firſt ſcire fais, if the capias 
were returnable de die in diem: but if it were returnable 
the next term, the bail were ſtrictly holden to render the 
principal, by the return of it v. Pspham, ch. J. extended 
this indulgence ſtill farther ; and permitted the bail to ren- 
der, any time before the return qf the ſecond ſcire facias, 
or upon the return, ſedente curia w. This practice, how- 
ever, appears to have been diſallowed by lord Coke x. But 
it was ſoon after revived by Croke, ch. J. and is now fully 
eſt: bliſhed. | 

If the plaintiff proceed by action of debt on the recog- 
nizance, the render may be made by the ſpace of eight intire 
days, in full term, next after the return of the /atitat, or 
other proceſs againit the bail 2. And where an action was 
commenced, and afterwards diſcontinued, and then the 


1 Barnes, 88, 9. m 1 Str, 198. n 1 Ld. Raym. 157. 6 Mod. 238. 8 
Mod 340. R. T. 1 Ann. II. (a) R. E. 3 G. HE %, © 1 Wil $90: #8 
Bur. 2134. 4 3 Bur. 1360. 1 Blac. Rep 393. 8 C. * Aſhton v. King, and 
another, M. 21 G. III. Barnes, 111, 117. 2 Blac, Rep. 768, 1 fo. 
Cro. El. 738. ti Ld. Raym. 187. u Cro. El. 618. »Cro. El. 738. 


v Cro, Jac. 109. * Moor, 850, 3 Bulſt. 182. 8. C. y W. Jon. 139. Sty. 


Rep. 324. 8 Mod, 3 2. 


R. T. 1 Aun. reg. 1. 1 Salk, 101. 1 Ld, Raym. 
721. 6 Mod. 132. 5 


bail 
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bail retidered. the * before the bringing of a new 
action, the court held the render to be good, it being be. 
fore the return the proceſs in this ſuit; and that it was 
the fault of the plaintiff, not to begin right at firſt a. 

Before the return of the capias ad ſatisfaciendum, the 
render is a matter of right, and may be pleaded eb. But 
afterwards it is allowed, by the grace and favour of the 
court ©, and not ex debitio juſtitiæ; for the condition of 
the recognizance is broken, upon the return of non eff in- 
wenius to the capias. And therefore a fubſequent render 
cannot be pl-aded d; eee if made in time, the bail 
may be relieved by motion. If the bail, at any time after 
the return of the capias, RD the principal at a judge's 
chambers, and he is committed to the tipſtaff, from whom 
he eſcapes or is reſcued, that will not be a good render; 
for the court wil! not ſuffer the plaintiff to be prejudiced, 
by their indulgence to the bail. 

Where the defendant is af largef, he may come and 
render himſelf, or be taken and rendered by his bail, either 
in court, if fitting, or before a judge at his chambers ; and 
the court or judge will make an entry, or minute of the 
renders and commitment, and cauſe the defendant to be 
ſent therewith, in enſtody of a tipſtaff, to the king's bench 
priſon. But where the defendant is already a priſoner, he 
muſt be brought up by writ of habeas corpus cum cauſa, 
which may be made returnable immediatè h, and upon this 
writ, the court will either remand the defendant to his 
former cuſtody, or commit him, as a priſoner of the court, 
to the cuſtody of the marſhal. Under every commitment, 
ſhould be entered the ſtate of the cauſe, at the time of the 
render: if before declaration, the ſum ſworn to on the ar- 
reſt ; but if after declaration, theſe words ſhould be added, 
deciaration filed or delivered, iſſue, or interlocutory Judgment 
fioned, as the caſe is. If after final judgment in debt, 

the debt and damages; in other caſes, the quantum of the da- 
imagcs 

When the defendant is in cuſtody on a criminal account, 
the court will remand him to his former cuſtody kx. And 
where an impreſſed man, not being liable to be taken out 


« 2 Str. 918. Þ 1 Ld. Raym. 116. 7. © R. T. 1 Ann. reg. 2 (0). 
« Keeley and Medley, M. 24 G. III. Barnes. 106, . © 6 Mod. 238. R. T. 
1 Ann. rcg. 2. (3). £6 Mod. 231. e R. T. 3 Ang, Þ 2 Bur. 1875. i R. 
E. U G. III. 2 Str. 1217. Kut ſce 4 Bur, 2034. 0 
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of the king's ſervice, by any proceſs, other than for ſome 
criminal matter, was brought up by the keeper of the 
Savoy, to be ſ urrendered in diſcharge of his bail, the court 
firſt committed him to the cuſtody of the marſhal, and 
then ordered him to be delivered inſtanter to the keeper of 
| the Savoy; which was done, and an exoneretur entered on 
the bail- piece l. In general, however, the court will com- 
mit the defendant, as their priſoner, to the cuſtody of the 
marſhal; and that, though he were previouſly charged in 
another cuſtody, upon an extent or information, or for a 
contempt in not paying the king's debt; ſo as the civil action 
appears to have been commenced before the other pro- 
ceedings, and the court are ſatisfied that it is for a juſt 
debt, and the application really made by the bail: for by 
the 25 Fd. III. c. 19. © the king's debtors ſhall not be 
« protected from the proceedings of their other creditors 
« againſt them m. The attorney general, however, may 
have a habeas corpus to remand them n. : 

if the defendant had become bankrupt, and obtained his 
certificate, before the bail were fixed, the method former- 


. „ 
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EY r . 
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d Iy was, for the bail to ſurrender him; and then for the 
e deſendant to apply to be diſcharged, upon an affidavit, ſtat- 
be ing his having become bankrupt, ſince the cauſe of action 
ch aroſe, and obtained a certificate of his conformity to the 
he commiſſion o. But of late, where a bankrupt is clearly 
% entitled to his diſcharge, the court, to avoid circuity, have 
his ordered an exoneretur to be entered on the bail-piece, with- 
his cout the form of a regular ſurrender by his bail p. 
ict, The defendant being rendered, notice thereof ſhould be 
eien, without delay, to the plaintiff's attorney, and an 
the W-/iJavic made of the ſervice of ſuch notice 4; to the 
end that the plaintiff, if he think proper, may charge 
led Wi he defendant in execution, or at leaſt that he may not 


nent be at any further trouble or expence, in proceeding 
ebt, againſt the bail. If the plaintiff therefore, through 

ant of notice, continue to proceed againſt the hail, 
thouzh this will not vitiate the render, yet they ſhall 
ut; not be relieved, until they have paid the charges", But 


| 1 Bur, 339. m 1 Salk, 353. 1 Str. 641. 1 Wilf 248. 1 Bur. 339. 
i Wilt. 248. „ Cowp 824 » 1d Ibid. 4 R. T. 1 Ann. reg. 2. 6 Mod. 
3. 8 Mod. 281, 4 Bac. Abr. 420. 421. * 14. Ibid. 
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fendant is in cuſtody : theſe being carried to the maſter, he 


the notice need not be given before the riſing of the court, 
on the day of the renders, 

The next ſtep to be taken, im order to diſcharge the bail, 
is to enter an exoneretur on the bail-piece t; to effect 
which, the bail piece ſhould be obtained from the judge” 
chambers, and a certificate from the priſon, that the de- 


will enter an exoneretur on the bail piece, which ſhould 
then be filed; for if the bail-piece be filed, without an 
exoneretur, the bail remain liable, though the defendant be 
actually in priſon v. Yet, where the bail · piece has been 
previouſly delivered out to be filed, to the plaintiff's attor- 
ney, who neglects to file it, he cannot proceed againſt the 
bail, for want of an exoneretur to be entered on the bail- 
piece, upon paying the cofts that have accrued, ſubſequent 
to the render x. 

The only remaining e n neceſſary for diſcharg- 
ing the bail, is to make an entry of the render in the mar- 
ſhal's book, kept in the king's bench office y ; it being 
holden, that until ſuch entry be made, the defendant is no 
in cuſtody; ſo as to charge the marſhal, in an action cf 
eſcape 2. 

If the plaintiff declare againſt the defendant, for a dil - 
ferent cauſe of action from what is expreſſed in the pro. 
ceſs, or, by original, in a different county from that where 
the action is brought a, his bail are diſcharged ; and they 
are allo diſcharged, where the defendant is made a peer ct 
the realm Þ, or member of the houſe of commons ©, er 
becomes bankrupt and obtains his certificate 4, &c. at any 
time pending the action: And in any of theſe caſes, th: 
court, on motion, will order an exonerctur to be entered cn 
the bail-picce. 


„ 8 ﬀ8@c._ ic 


Per. Cur. H. 26 G. III. t Impey, 410. R. T. 3 Ann. (a). » R. . 
+ Ann. rrg. 2. (a) 1 Salk, 98. 8 Mod. 282. » 8 Mod. 280. Barnes, 68. 
8. P. = Say Rep. 7, 8. 1 Bur. 409. YR. T. 3 Ann. (a). 1 Salk. 33 
, 4049. * 3 Lev. $35: R. E. 2 G. II. (). 
Voug. 45. c Langridge one, &c. v. Filed, Eſq. H. 26 G. III. 41 Bu. 
244, 5. 426. Cowp. 824: 
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85 C H A : XI. : 
OF THE PROCEEDINGS UPON THE BAIL-BOND. 


F bail above be not put in and perfe&ed in due time, the 


an aſſignment of it, or proceed againſt the ſheriff, for not 
bringing in the body =. If the plaintiff, however, be diſ- 
ſatisfied with the bail-below, he ſhould not take an aſſign- 
ment of the hail-bond ; for by ſo doing, he not only diſ- 
charges the ſheriff, but if the ſame bail be put in above, 
he cannot afterwards except againſt them e. 


ſheriff was not compellable to aſſign the bail-bond e; though 
if he had not aſſigned it, the court would have amerced 
him* : and the old way was, firſt to give a rule for the 
ſheriff to bring in the body, before the plaintiff could take 
an aſſignment of the bail-bonds. Another miſchief, at 
common law, was, that after an. aſſignment of the bail» 


ame of the ſheriff, who might have releaſed it, arid there= 
by driven the plaintiff into a court of equity h. To remed 

heſe inconveniencies it was enacted, by the above ſtatute, 
© that if any perſon or perſons ſhall be arreſted, by any 


an * writ, bill, or proceſs, iſſuing out of any of the courts 
f * of record at Weſtminſter, at the ſuit of any common 
on 


* perſon, and the ſheriff or other officer take bail from 
* ſuch perſon, againſt whom ſuch writ, bill, or proceſs 
is taken out, the ſheriff or other officer, at the requeſt 


8 * and coſts of the plaintiff in ſuch action or ſuit, or his 
1, lawful attorney, ſhall aſſign to the plaintiff in ſuch action 
II. (4 * the bail-bond, or other ſecurity taken from ſuch bail, 


Aby indorfing the ſame, and atteſting it under his hand 
* and ſeal in the preſence of two or more credible witneſſes, 
which may be done without any ſtamp; provided the 


« Gilb. C. P. 20. b If. 21. 1 Salk, 99. 1 Wilſ. 223. Williams and Jacques, 
HAP. M. 24 G. III. G. II. Ante, 135. R. NI. 6 G. II. reg. C. B. contra 4 4 & 

da c. 16.4 20 e 1 Mod, 228. f 1 Sid. 23. 2 Mod. 84. © 1 
Balk, 99. bGilb, C. P. 21. 


„ aſſigument 


bail bond is forfeited; and the plaintiff may either take 


Before the ſtatute for the amendment of the law 4, the 


2 bond, the action thereupon muſt have been brought in the 
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c“ aſſignment ſo indorſed be duly ſtamped, before any action 
be brought thereupe n: and if the ſaid bail-bond or aſſign- 
& ment, or other {.curity taken for bail be forfeited; the 
6 aint in 3 action, after ſuch aſſignment made, 
* may bring an action and ſuit thereupon in his own name: 
& and . court where the action is brought, may, by rule 
or rules of the ſame court, give ſuch relief to the plain- 
& tiff and defendant in the original action, and to the bail, 
& upon the ſaid bond, or other ſecurity taken from ſuch bail, 
* as is agreeable to juſtice and reaſon; and that ſuch rule or 
* rules of ihe faid court ſhall have the nature and effed 
* of a defeazance to ſuch bail-bond, or other ſecurity for 
bail.“ 

Upon this Nature, it has been ſaid, the bail-bond may b: 
FARE before it is forfeited, though it cannot be put in ſuit 
till afterwards i. And where the defendant has neglected to 
put in and perfect bail above, the plaintiff is not out of 
court, by omitting to declare in the original action, within 
two terms after the return of the writ ; but he may till take 
an aſſignment of the bail-bond k : for he is not bound to 
declare de bene eſſe, within the time limited for the de- 
tendant's appearance, and after that time he cannot declare, 
until the defendant have actually appeared. 

The aſſignment may be made by the high-ſheriff, or by 
the under-ſheriff in his name; but not by the under- ſheriff 
clerk!. And as the anne may be made, fo the aQton 
may be brought, in any county m. But it muſt neceſſarily 
be brought in the ſame court, from whence the proceſs ifſu- 
ed, on which the bail-bond was taken en: otherwiſe the 
parties could not have the relief intended by the ſtatute. 

The 3 on the bail-bond may be /et aſile, '! 
irregufar; or flaved, if regular, upon terms, in order thi 

there mav * a trial in the original action. But the court wil 
not order the bail-bond to be delivered up to be cancelk, 
on the ground of a miſnomer 2. 

Where the plaintiff has not loſt a i, the court, 073 
judge, will ſtay the proceedings on the bail-bond, vp! 
putting in and He rfefting bail above; paying the page in 
curred by the aſſignment of the bail-bond, to be taxed) 


i Barnes, 77. k 2 Str. 1262. Carmichael v. ee T. 24 G. III. 2 Bk. 


Rep. 876. 8 E. conta. 1 i Str. 60. 10 Mod, 288. m2 Str. 727. 21,5 
Ray. 1453. S. C. = hör. 642, 3 Bur. 1925, 3 Wilſ. 348. 2 Blac. Raf 
638.5. C. % 3 F. B 572. 
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UPON THE BAIL BOND. 85; 


the maſter ; receiving a declaration in the original action; 
pleading iſſuably, and taking ſhort notice of trial, ſo that 
the cauſe may be tried the fame term p. And wherever the 
defendant is guilty of a neglect, in not putting in bail in 
due time, by which the bail-bond becomes forfeited, the 
notice (in caſe the party means to put in bail, in order to 


ſtay proceedings upon the bail-bond), ſhould be, that he 


will put in and perfe bail on ſucha day; when the plaintiff 
may oppoſe them in court, without its being a waiver of 
the bail-bond 9. But if the plaintiff have loſt a trial, the 


court will further require, that the bail conſent that judg- 


ment be entered againſt them on the bail bond, for the plain- 
tiff's ſecurity” ; after which, they are liable to immediate 
execution, if the defendant ſhovld fail in the aQion, and 
they cannot diſcharge themſelves by a ſurrender. 

The ſheriff's bail are liable to pay what is really due to 
the plaintiff, though beyond the ſum ſworn to and coſts, 
to the full extent of the penalty of the bond ©; and the court 
will not relieve them, upon the death of the defendant in 
the original action, where the plaintiff might have had 
judgment againſt him, if bail above had been put in and 
perfe cted in time © But where the defendant dies, before 
the plaintiff could have had judgment againſt him, if there 
had been no delay in putting in and perfecting bail, the 


court will ſtay the proceedings, upon payment of coſts 
only u. | 


»R.,M. 8 Ann. reg. 1. (e). Cowp. 71. 4 Cowp. 769. TR. M. 8 Ann, reg. 
i. (e). 2 Str. 1262. Carmichael v. Treutbeck, I. 24 G. III. » Savage v Weſt, 
98. II. cited in Cowp, 71. K. B. H. Blac. 76. C. B R. M. 8 Ann. reg. 1. 
6). Gilb. K. B. 362. Cow p. 71. Barnes, 112. » Cecwp. 71. Barnes, 61, 70. 
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CHAT. I 


or THE PROCEEDINGS AGAINST THE 3HERIFF, ro 
COMPEL HIM TO RETURN THE WRIT, AND BRING 


IN THE BODY. 


F the vlaintif be diſſatisfied with the bail taken by the 
ſheriff, he ſhould rule him to return the writ a. But this 
rule cannot be had after the plaintiff has taken an aſſign- 
ment of the bail - bond b; nor where the writ was executed 
by a ſpecial bailiff, nominated by the plaintiff or his 
agent c. 
The rule to return the writ is a four day rule in = 
and Middleſex d, and a fix day rule in any other city or 
county ©, It is obtained from the clerk of the rules; and 
uſually taken out gn the return day of the writ by 270, or 
guarto die poſt by original, in order that it may keep pace with 
the time to put in bail. But it cannot regularly be taken out 
before, though dated on the return dayf. And by ſtatute 
20 Geo. II. c. 37.8 2. „ no ſheriff ſhall be liable to 
e be called upon to make a return of any writ or proceſs, 
« unleſs he be required ſo to do, within Fx months after 
* the expiration of his office.” Upon which ſtatute it has 
been holden, in eaſe of ſheriffs, that the months are lunar 
months s; that the day of the ſheriff's quitting his office 
is to be reckoned as one s; and that the ſheriff cannot be 
ruled to return the writ, after the expiration of fix months, 
though requeſted before h. 

The rule to return the writ, being intended to bring the 
| ſheriff into contempt, muſt be perſonally ſerved on the ſheriff 
himſelf, or his under-ſheriff; and, except in London, Mid- 
| dleſex, and Surrey, ſervice on the under-ſheriff*s agent in 
town is not deemed ſufficient ; For, as ſix days only are 
allowed to return the writ, it might otherwiſe be impoſſible 
to obey the rule, in diſtant counties. 


« Gilb C. P. 21. R. M. 6 G. II. (a). d Ante, 136, 83. 2 Blac. Rep. 
_— RT. 6 GC. I. 4; Bur; n, ©, . . te r. . 


The 


Doug. 446. h 1 T. R. 1. 1 Doug. 404. 


AGAINST THE SHERIFF, &. 35 


The ſheriff, being ruled to return the writ, either does, 
or does not return it. If there be no return, it is a con- 
tempt of the court; for which, the conſtant courſe of pro- 
ceeding is by attachment, whether againf the preſent or late 
ſheriff k. For, as to the late ſheriff, he ought in ſtrictneſs 
to have returned the writ, before he was out of office, and 
therefore the contempt was actually committed, whilſt he 
was a ſervant of the court!. But the ſheriff is not liable 
to an attachment, before the expiration of the time allowed 
For putting in and perfeQting bail: and therefore, if the 
Tule to return the writ expire (as it generally does,) during 
that time, the plaintiff, inſtead of moving for an attachment, 
muſt proceed as though the ſheriff had duly returned 

= | | | 
The common return to a capras is non eff inventus, or cept 
corpus et paratum habeo. If the ſheriff return non eſt inventus, 
where he has, or might have, taken the defendant, he is 
liable to an action for a falſe return; and he is liable to a 
ſimilar action, if he return cepi corpus et paratum Jabeo, 
where he has taken the defendant, and let him go at large, 
without bail m. But where he has taken bail, he is not 
liable to an action 2. Still, however, he may be amerced, 
upon the latter return, for not bringing in the body, or put- 
ting in and perfeQing bail above o. 

The mode of proceeding againſt the preſent ſheriff, upon 
a return of cepi corpus et paratum habeo, in order to compel 
himſto bring in the body, or put in and perfect bail ahove, 
is by rule of court; but againſt the Jate ſheriff, it is by 
diſtringas p. 85 | | 

The rule to bring in the body is a four or a fix day rule q, 
and ſhould be ſerved in like manner as the rule to return 
the writ. It is uſually taken out on the Kxpiration of the 
rule to return the writ; and though the writ be returned, 
it cannot be taken out pending the time allowed for putting 
in bailr, But where the writ, in a country cauſe, was re- 
turnable on the ft of June, and the ſheriff was ruled to 


* R. M. 6G. II. 1 Doug. 4479. * Gilb. C. P. 22. Noy, 30. 1 Mod. 228. 
2 Mod. 178. 8 C. n Cro. El. 624, 808, 852. Noy, 39. 8. C. 1 Sid. 22, 439. 
1 Ven'r. 55, 85. 2 Saund. 60, 154. 1 Mod. 33. 7, 227. 2 Mod. 83, 177. 3 
Salk. 314, 15. Ante, 108, 9. © See the caſes referred to in the laſt note. R. M. 
6G. II. (a). 1 Wilf. 262. H. Blac. 233, 4. Þ 2 Lil. P. R. 510. 5 Bur. 2726. 
AR. M. 6 G. II. R T. 6 G: III. 3 Bur. 1921. * Spicer againſt Linnell, E. 23 
G. III. linpey, 136. . 
| return 
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return it on the ſecond, and on the eighth he returned cepi corpus, 
upon which the plaintiff, on the ſame day, ſerved him with 

a rule to bring in the body, and on the fifteenth obtained an 
attachment, the court held the proceedings to be regular; 
although it was objected, that the ſheriff had all the erghth 
to return the writ, and conſequently, that the rule to bring 
in the body ſhould not have been ſerved till the ninth 5: tor 
in this caſe, the time for putting in bail had expired, before 
the ſervice of the rule to bring in the body. 

The diſtringas againſt the late ſheriff is a OE writ, 
iſſuing out of the king's bench office by bill, or filacer's of. 
fice by original, and directed to the preſent ſheriff. In point 

of form, it is general or ſpecial; and ſhould be made return- 
olds on a day certain, or general return, according to the 
former proceedings t. This writ ſhould lie four days exch- 
froe in the ſheriff's office; but need not be left there before 
the return, it being deemed ſufficient to leave it on the re- 
turn day u. 

Where hail above is put in, and notice thereof given 
to the plaintiffs attorney, the bail ſhould be excepted to, 
and notice of the exception given to the defendant's attor- 
ney, before the ſheriff is called upon to bring in the body. 
But where bail above is not put in, at the time of calling 
upon the ſheriff, he muſt put in and perfect it, at his Perih 
without an exce ption . 

When the ſheriff is called upon to bring in the body, he 
muſt either bring it into court, or put in and perfect bail 
above, within the time allowed him by the rule or di ſtrin- 
gas * otherwiſe it is a contempt, for which he is liable 
to pay the debt and coſts; and in order to enforce the pay- 
ment, the plaintit, on a proper affidavit, may move the 
court for an «ttachment, or ſue out an alias diſtringas. 

The attachment is a criminal proceſs, and hes againſt the 
preſent or late theriff, for not returning the writ ; but for 
not bringing in the body, it lies againſt the preſent ſheriff 
only. Aca' nit the preſent ſheriff, it is directed to the 
coroner ;, againſt the lute one, to his ſucceſſor. And it muſt 
be made returnable at a general return, though the original 
- proceſs was at a day certain y, The attachment may be 
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moved for on the laſt day of term 2; and until it iſſue, 
the proceeding are on the civil ſide of the court, and muſt 
be entitled with the names of the parties: But as ſoon, 
as the attachment iſſues, the proceedings are on the crown 
fide, and from that time the king is to be named as the 
proſecutor a. | 9 

Upon iſſuing the attachment, the ſheriff uſually pays 
the amount of the debt and coſts; and is reimburſed by his 
officer, who eit her puts the bail-bond in ſuit, if any was ta- 
ken, in the ſheriff's name; or, if no bail-bond was taken, 
brings an action againſt the defendant, in his own name, for 
money paid d. Upon the firſt diſtringas, the ſheriff, to whom 
it is directed, only levies iſſues to the amount of forty ſhillings, 
which the plaintiff ſhould move to increaſe ; and if the debt 
be ſmall, the court will order the whole of it to be levied, 
with coſts, upon the alias diſtringas: but otherwiſe the 
plaintiff ſhould move again to increaſe. the iſſues, and ſue 
out a pluries diſtringas, &. And when iſſues are returned 
to the amount of the debt and. coſts, the plaintiff ſhould 
move for a fale of them, under the 10 Geo. III. c. 50<; 
the mode of proceeding by di/tringas, againſt the late ſheriff, 
being ſimilar to that againſt peers, and members of the houſe 
cf commons d. If the ſheriff or coroner, being called 
upon by rule, negle& to return the attachment or diſtringas, 
he may be attached himſelf; and the attachment againſt 
the coroner, ſhould be directed to elifors named by the 
maſter e. | 

When the ſheriff is fixed for a contempt, he is abſolute- 
ly liable to the payment of the debt and coſts; and cannot 
be relie ved on the ground of the defendant's death, after 
the contempt was incurred, and before tlie attachment 
iſſued f. But the ſheriff, ſtanding in the ſame fituation as 
the bail above, is only liable to the payment of the ſum 
ſworn to, together with the coſtss. And it ſeems, that if 
he ſhould come to purge the contempt, it would be compe- 
tent for the court to moderate the puniſhment, and not 


1 Bur. 681. 3 T. R. 133, 253. b But ſee the caſe of Rogert v Newer, 
1 T. R 418 And guere whether, according to that cate, the ſheriff or his 
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impoſe a fine to the amount of the whole debt; thong, 

in order to proportion it to the actual damages, they ſhould 
be aſcertained by a jury h. It is alſo ſettled, that when the 
ſhe. iff is once fixed, the court will not permit a juſtifica- 
tion of baili. But where the defendant has merits, they 
will, ſometimes, let him in to a trial of them, upon terms; 
and in the mean at ſtay the Ren, upon the at- 
tachment k. 
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CHAP. XII. 


or THE WRIT OF HABEAS CORPUS, 


AVING thus far wa on the proceedings in a per- 
ſonal action, when the defendant is af large, I ſhall 
now conſider him as a priſoner ; and, in the preſent chap- 
ter, ſhall treat of the writ of habeas corpus, as it is uſed in 
civil caſes, to bring the defendant into the cuſtody of the 
marſhal, or, conſequentially, to remove cauſes againſt him 
from inferior courts.. - 
The writ of habeas corpus, in civil caſes, is a Judicial 
writ, iſſuing out of the king's bench office =, commanding 
the ſheriff or other officer to whom it is directed, to have 
the body of the defendant, together with the day and cauſe 
of taking and detaining him, Pede the court, or a judge, 
on a day certain in term time, or immediatè, to anſaver or 
ſatisfy the plaintiff, or, generally, to do and receive what 
the court or judge ſhall conſider of him. Hence it is 
called, according to the ſubje&-matter, , a writ of Fabeas 
corpus ad reſpondendum, ad ſatisfaciendum, or ad faciendum et 
recipiendum b; though the latter is more commonly called a 
habeas corpus. cum cauſi. And it is grantable of common 
right, at all times, whether in term or vacation, without 
any mot ion in court e. 
The writ of habeas corpus cum ts emphatically ſtiled 
the ⁊urit of liberty d, lies for the defendant to remove him 
from the cuſtody of the ſheriff, or other officer by whom 
he was arreſted, into the cuſtody of the marſhal. At 
common law, when a defendant was arreſted, and detained 
or charged in cuſtody of the ſheriff or other officer, for 
want of bail, upon meſne proceſs, if the plaintiff did not, 
within two terms, cauſe him to be brought up, by writ of 
habeas corpus cum cauſa, and committed, ſo that he might 
declare againſt him in the cuſtody of the marſhal, the de- 
fendant was entitled to his diſcharge, on common bail or 
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appearance e. This mode of procecding was altered by 
the ſtatute 4 & 5 W. and M. c. 21. which enables the 
plaintiff to declare againſt the defendant in cuſtody of the 
ſheriff, or other officer who arreſted himf. He is ſtill at 
liberty, however, to remove the ' defendant by writ of 
Fabeas corpus cum crauſi, from the cuſtody. of the ſheriff or 
other officer, into the cuſtody of the marſhal, at any time 
before or after judgment 8. This writ alſo lien for the bai] 
of the defendant to bring him up, and ſurrender him in 
their diſcharge ; and under it, we have ſeen h, the court 
will either remand the defendant to his former cuſtody, or 
commit him to the cuſtody of the marſhal. The writ of 
Fabeas corpus cum cauſ/i ſhould be directed to the ſheriff, or 
other officer, in whoſe cuſtody the defendant is detained; 
and there 1s an old rule i, direQing it to be made return- 
able in court, at a day certain in term, unleſs directed to 
the ſheriffs of London or Middleſex, or unleſs it be to de- 
liver over the defendant in diſcharge of his bail. But this 
rule having fallen into diſuſe, the writ is now made return- 
able before the chief- Juſtice at his chambers, immediate; 
and ſhould be retuined in due and convenient time K. | 
When the defendant, being charged with proceſs iſſuing 
out of this court, is removed before delaration, from the 
cuſtody of the ſheriff or marſhal, to the Fleet priſon, the 
Plaintiff cannot proceed further here; but muſt either de- 
clare againſt him in the common pleas, or remove him into 
the cuſtody of the marſhal, by writ of habeas corbus ad re. 
fpmdendum, in order to charge him with a declaration, 
This writ alſo lies for a third perſon, to remove a defen- 
dant from the Fleet, or prifon of an inferior court, in order 
to charge him with a declaration in this court m. But then, 
there muſt be ſomething to charge him with, either in the body 
of the}tabeas corpus or return, or ready in court upon bringing 
him up2. The writ of habeas corpus ad reſpondendum ſhould be 
dire qed to the warden of the Fleet, or keeper of an inferior pri- 
fon, returnable at a day certain in court ; and will be as good 
cauſe of detaincr, as a writ of capias ad reſpondendum o. 
Eut this writ does not lie for the plaintiff in an inferior 
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court, to remove the body of the defendant into this court, 
to anſwer to a new action here, for the ſame debt p. 

When the defendant is removed after declaration, from 
the cuſtody of the ſheriff or marſhal, to the Fleet priſon, 
the plaintiff ſhould proceed to judgment againſt him in 
this court, and then remove him into the cuſtody of the 
marſhal, by writ of habeas corpus ad fatisfaciendum, in order 
to charge him in execution 4, This writ ſhould be direct- 
ed and returnable, in the ſame manner as the writ of habeas 
corpus ad reſpondendum; and the number of the judgment- 
roll indorſed thereon, by the attorney who ſues it out r. 

Under one or other of theſe writs, a defendant ma 
cauſe himſelf to be removed, from any civil cuſtody, into 


that of the marſhal. If he be already in cuſtody of the 


ſheriff, under the proceſs of this court, he has only to ſue 


out a writ of habeas corpus cum cauſe ; under which he will 


be removed, as a matter of courſe, on paying the uſual 


ſces: and he may be removed, in like manner, from the 


priſon of an inferior court. But if he be in cuſtody of 
the ſheriff, under the proceſs of the common pleas or exche- 
quer, he muſt procure a bailable writ to be taken out againſt 
him in this court, and lodged in the ſheriff's office, as a 
ſoundation for his commitment on the | habeas corpus. 
Where he is in cuſtody of the warden of the Fleet, he may 


be removed, in term time, by writ of habeas corpus ad re- 


. ſpondendum; upon which he muſt be charged in court, with 
declaration in a bailable action: in vacation, a bailable writ 


muſt be taken out againſt him, and bail above put in there- 
on, in this court; and then a writ of Habeas corpus cum 
ca muſt be brought, in order to ſurrender him in dif- 
charge of his bail. A priſoner removed into the cuſtod 
of the marſhal, by writ of habeas corpus ad reſpondendum, 
cannot be removed elſewhere, till he has anſwered to the 
cauſe here s. And it is a general rule, applicable to all 
writs of habeas corpus, that “ every priſoner, who, by 
Rvictue thereof, ſhall be committed to the cuſtody of the 
marſhal, ſhall remain there for two days next after ſuch 
commitment, notwithſtanding any other writ of habeas 
corpus to the ſaid marſhal delivered and allowed i.“ 
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When a 8 againſt whom there is a cauſe de- 
pending in an inferior court, is removed by habeas corpus 
into the court of king's bench, the inferior court hath loſt 
their juriſdiction over him; and not having juriſdiction 
over his perſon, they . proceed in the cauſe, the bail 
in the inferior court are diſcharged, and the plaintiff muſt 
declare de novo u. Hence, the writ of Habeas corpus is 
the common method of removing cauſes from inferior 
courts v. 

It was formerly uſual for the defendant in an inferior 
court to ſue out a writ of habeas corpus, and keep it in his 
pocket, without producing it, till iſſue was joined, the jury 
ſworn, and the plaintiff had given his evidence; by which 
means the plaintiff was not only put to a conſiderable ex- 
pence, but the defendant, knowing before-hand what 
proofs he could produce, had an opportunity of oppoſing 
them by falſe witneſſes W. To remedy this miſchief, it was 
enacted, by the ſtatute 43 Eliz. c. 5. that © no writ of 
% hkobeas corpus, or other writ, to remove any cauſe de- 
« pending in an inferior court, having juriſdiction thereof, 
e ſhall be reccived or allowed by the judges or officers of 
& ſuch court, but they may proceed therein, as if no ſuch 


„„ wrir were ſucd forth or delivered, except the ſaid writ 


& be delivered to ſuch judges or officers, before the jury 
** have appeared, and one of them is ſworn.” And, till 
further to avoid vexatious delays, by the removal of cauſes 
out of inferior courts, it was enacted, by the ſtatute 21 
Jac. 1. c. 23. $ 2: © that no writ of habeas corpus, certio- 
& rar;, or Other writ, except writs of error or attaint, to 
& ſtay or remove any cauſe, depending in an inferior court of 
& record, having juriſdition thereof, where the ſame 
& ociſes within its juriſdiction, ſhall be received or allowed 
& by the judges or officers of ſuch court, but they may 
„ proceed therein, &c. except the ſaid writ he delivered to 
& ſuch judges or officers, before i/ſue or demurrer joined in 
« the ſaid cauſe; ſo as the ſame be not joined within fix 
& weeks nex it after the arreſt or appearance of the defen- 
& gant.” This ſtatute, is confined to inferior courts of re— 
cord, and does not extend to the caſe of an interlocutory 
judgment. Therefore the practice, in that caſe, is to 


uw Skin. 244, g. Y 3 Bac. Abr. 13. w See the preamble to the ſtatute 43 
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allow the habeas corpus, _ like manner as upon the 43 Eliz. 


provided it be delivered at any time beſore the jury are 


" ſworn *: which is alſo the practice, where iſſuè is joined 
within ſix weeks next after the defendayt's arreſt or ap- 
pearance. 8 : 5 5 e 
By the laſt. mentioned ſtatute, it is further provided, 
that “ if in any cauſe, not concerning free hold or inhe- 
« ritance, or title of land, leaſe or rents commenced or 
« depending in any ſuch inferior court 9: record, it ſhall 
« appear, or be laid in the declaration, : the debt, da- 
« mages, or things demanded, do not am unt to the ſum 
&« of five pounds, then ſuch cauſe ſhall cor be ſtayed or 


« removed, by any writ or writs Wha · foc ver, other than 


« writs of error or attaint ).“ Soon aft the making of 


this ſtatute, a method was contrived, of moving cauſes 
for leſs than five pounds, by ſetting up, an action for a 
fictitious demand, of five pounds or \pva'as; and then, 
upon ſuing out a habeas corpus, all the cauſes were removed 
together 2. To defeat this contrivance, it was enacted, by 
a ſubſequent ſtatute a, that © the judges of ſuch inferior 
“ courts, as are deſcribed in the ſtatute of James, may 
proceed in ſuch cauſes as are therein ſpecified, which 


although there may be other actions againſt the defen- 
dant, wherein the plaintiff's demands may exceed the 
ſum of five pounds.” And laſtly, by the ſtatute 19 
Geo. III. c. 70. 8 6. which takes away the arreſt under ten 
pounds in inferior courts, it is provided, that“ no cauſe, 
« where the cauſe of action ſhall not amount to the ſum 
ot ten pounds or upwards, ſhall be removed or remove- 
able into any ſuperior court, by any writ of habeas cor- 
pus or otherwiſe, unleſs the defendant ſhall enter into a 
recognizance to the plaintiff, if the inferior court, with 
two ſufficient ſureties, in double the ſum due, for the 
payment of the debt and coſts, in caſe judgment ſhall 
« paſs againſt him.” . 

The writ of Aabeas corpus, we are now ſpeaking of, when 
directed to the inferior courts of London, Weſtminſter, 
Jouthwark, and other courts within five miles of London, 
may be returnable immediat? ; but otherwiſe it muſt be re- 
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turnable on a day certain, in court b. And if it be duly 
and regularly iſſued, and delivered to the judges of an in- 
ferior court, it inſtantly ſuſpends their power; inſomuch 
that if they afterwards proceed, they are liable to an at- 
tachment, and their proceedings are void and coram non 
judice c. In ſuch caſe, therefore, the writ ſhould be forth · 
with received and allowed: nor can the officer refuſe to 
cbey it, under pretence of not being paid his fees in the 
court below, or the charges of bringing up the defendant d: 
For the former, he has a proper remedy by action; 
and for the latter, if not paid, the defendant may be re- 
manded e. 

If the writ of habeas corpus be delivered after iſſue or 
demurrer Joined „ unleſs it be joined in fix weeks after the 
defendant's arreſt or appearance, or in a cauſe for leſs than 
fre pounds, or if the damages be under ten pounds, and no 
re cognizancè entered into purſuant to the 19 Geo. III. c. 
70 9, © the judges of the inferior court may diſallow and 
« refuls the fame; and proceed as if no ſuch writ had 
been granted or ſued forth: provided there be an utter- 
4e barriſter, of three years ſtanding, at the bar of one of 
ce the four inns of court, ſteward or under- ſteward, town- 
& clerk, judge, or recorder of ſuch inferior court, or aſ- 
« ſiſtant to the judge or judges of the ſame, who is not 
te an utter-barriſter of that ſtanding, there preſent, and not 
of counſt] in any action or ſuit there depending h.“ If 
this proviſo be not complied with, the cauſe may be re- 
moved at any time i: and the court will not grant a proce- 
dendo, where the judge is a barriſter, if he be not preſent 
at the trial k. 

When the writ is reccived and allowed, the body of the 
defendant muſt be returned, with the cauſes of taking 
and detuining bim, or the officer will be liable to an at- 
tuchment. And it is not ſufficient to return, that before the 
coming of the writ, the party was bailed ; for he is ſtill 
in cuſtody, in contemylaiion of law!. And even where 
the writ is difaliywed, for any of the cauſes beforementi- 
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oned, it muſt be returned to the court, with the ſpecial 
matter m. | | 5 
On the return of the writ, if the defendant be in actual 
cuſtody, on meſne proceſs, the court will not diſcharge 
him, till bail be put in and perfected above®: and therefore, 
in ſuch caſe, the better way of gaining the defendant his 
liberty, is to put in and perfect bail below, before the 
bringing of the habeas corpus o. If it be returned, upon 
the habeas corpus, that the defendant 1s condemned by judg- 
ment, he ſhall be remanded, and continue in priſon, with- 
out being let to bail, againſt the will of the plaintiffs ; until 
agreement be made with them of the ſums adjudged P. 
In the latter caſe, therefore, if the defendant mean to be 
turned over to the king's bench priſon, it is uſual for him 
to have a friendly action brought againſt him in the court 
blow; which being returned, will be a cauſe of detainer 
in the court above. Ds 
When the defendant is not in actual cuſtody, upon the 
return of the habeas corpus, he muſt put in bail, if. called 
upon, in the court above; which bail is either common or 
ſpecial, as in the court below. Before the ſtatute 12 Geo. I. 
c. 29. every defendant, not being an executor or admi- 
niſtrator, muſt have put in ſpecial bail upon a habeas corpus, 
in all actions whatſoever, except actions for words and 
trifling aſſaults, unleſs a judge had otherwiſe ordered d. 
By that ſtatute, “ no perſon ſhall be holden to ſpecial bail, 
«« upon proceſs iſſuing out of an inferior court, where the 
„ cauſe of action ſhall not amount to the ſum of forty. 
„ ſhil'ings or upwards.” And it has been fince declared, 
by a ſubſequent ſtatute”, that © no perſon ſhall be arreſted, 
« or holden to ſpecial bail, upon ſuch proceſs, where the 
© cauſe of action ſhall not amount to the ſum of ter 
« pounds or upwards.” Therefore, at this dav, unleſs 
there be a cauſe of action to.that amount, the defendant 
need not put in ſpecial bail, upon a habeas corpus, in the 
court above: though if it be under that amount, he muſt 
nter into a recognizance, with two ſuretics to the plaintiff, 
in the court belgw. 


Nod. 195. 3 Mod 85. Carth. 59. 2 Cromp. 419, 20. » R. NI. 1684. 
\ 7. R. H. 2 Jac, Il (a). o New-Guide, K. B. 244. » Stat, 2 Hen. V. 
"at J. c. 2. Vear-book, 9 Hen. VI. 8. 4 R. M. 16:4. § 9. R. H. 2 Jac. II. 


1119 Geo. III. c. 70. 
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At the return of the writ, the plaintiff may have a rule 
for a procedendo, unleſs the defendant put in bail, within 
four days after notice of the rule, if in term; if in vacation, 
then a rule or warrant for a procedendo, unleſs good bail be 
put in, within fx days after notice thereofs. But the de- 
fendant cannot put in bail before the return of the writt: 
and even afterwards, he is not obliged to do fo, unleſs 
called upon by rule ». 

The bail upon a #abeas corpus are taken on a Bail. MG 
ſetting forth that the defendant is delivered to bail upon a 
Meat corpus, at the ſuit of the plaintiff or plaintiffs in the 
ßlaint v; in which reſpect, it differs from the bail- piece 
upon a cepi corpus and return; it being a rule , that © no 
“ bail ſhall be taken upon a Habeas corpus, by any juſtice 
ce of this court, unleſs the writ, with the return thereof, 
& ſhall be offered before. the ſaid juſtice to be filed, at the 
„e time of putting it in.” Where common bail arc ſufficient, 
the bail-piece ſhould be filled up, annexed to the habeas 
corpus and return, and filed by the defendant's attorney, at 
a judge's chambers, within the time allowed by the rule *, 
Where ſp-cia! bail are required, they may be put in, at any 
time pending the rule, before a judge in town, commiſſ- 
oner in the country, or judge of aſſize in his circuit): 
and they are either abſolute or de bene He, as * a cepi 
corpus 7, 

The bail in ſuch caſe are liable to all the «Dione menti- 
oned in the return of the habeas corpus, rien the plain- 
tiff or plaintiffs ſhall declare within two terms a. But thi; 
muſt be underſtood of the bail upon a habeas —_ before 
declaration: for it is ſaid, that if the plaintiff have ge- 
clared, before the habeas corpus delivered, in one action 
which requires ſpecial bail, and in another wherein common 
bail is ſufficient, the bail ſhall be ſpecia!, only as to that 
action which requires ſpecial bail, and common to the otherb. 
Put ſpecial bail are liable on a removal after declaration, 
though the plaintiff declare in a different kind of action, in 
the court above, ſo as it be for the ſame cauſe e. 


R H. 0 W III. (a). R. M 1651. R. E. 29 Car. II R. H. 10 W. Ill. 
v New-Guide, K. B. 249. But ſee R. M. 1664. $8. » R. T. 8 W. III. Reg. 
3. C1. » R. H 10 W. III. New. Guide, K. B. 250, 251, R. T. 5 


W. III. Reg III SI. -R. M. 1684. § 7, 8. Ante, 133. R. H. 2 Jac. Il. 
(a). b Serle v. Nester, H. 23, 26 Car. II. 2 Cromp. 428. e 1 Will. 277. 
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When ſpecial bail are put in, upon, a habeas corpus, no- 
tice thereof ſhould be given in writing, before the expir- 
ation of the rule, to the plaintiff's atternev; who is al- 
lowed truenty-eight days after they are put in, to except to 
them: and if he do not except to them for inſufficiency, 
within that time, the bail- piece ſhould be. filed, by the de- 
fendant's attorney, within feur days next after the end of 
the twenty-eight days d. If the bail in an inferior court 
offer to become bail in the action here, the plaintiff is, in 
general, compellable to take them; becauſe he might, but 
did not except to them below. But it is otherwiſe, where 
a cauſe comes hither out of London; for the ſufficiency of 
the bail there is at the peril of the clerk, and he is re ſpon- 
ſible to the plaintiff; ſo that the plaintiff had not the li- 
berty of excepting to them: and the clerk is not reſpon- 
ſible, if they be deficient, in this court, though he was in 
London e. | 

If the plaintiff except againſt the bail, he may have a 
rule or warrant for a procedendo, unleſs they are perfected 
in four davs, after ſervice of the rule f: and thereupon the 
ſame or different bail muft juſtify, (as in other caſes) within 
the four days, if the rule be ſerved in term; but if ſerved 
in vacation, it is ſufficient for the defendant to give notice, 
within the time allowed by the rule, of an intended juſtifi- 
cation, on the firſt day of the enſuing term 8. 

If bail be not put in and perfected in due time, a proce- 
dendo may be awarded h; which is a writ, directed to the 
judge of the inferior court, commanding him to proceed 
in the cauſe, The precedends removes the ſuſpenſion cre- 
ated by the habeas corpus; and a cauſe, once remanded 
thereby, cannot afterwards be removed or ſtayed before 
jadgment i. This writ may alſo be awarded, where it ap- 

cars upon the return of the habeas corpus, that the court 
ab5ve cannot adminiſter the ſame juſtice to the parties as 
tne court below. As where an action is brought in London, 
for calling a woman hore* ; or upon a cuſtom or bye- 
law, in a ſummary way, on the return of the habeas cor- 
bus; but put the parties to declare upon it, and demur m. 


R. M. 1654.88. R. M. 16 Car. II. and note (bY: -1-Silk. 98. e 1 Salk. 
97. R. M. 16 Car II. Ce). s New-Guide, K. B. 249. R. M. 1654. f 
$. i Stat. ar Jac. I. c. 23. C3. * 2 Rol. Abr. 69. Carth. 75. 12 Bur. 
717» 8. 2 Blac, Rep, 1060. m2 Bur. 975. [50 
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Where a fabeas corpus is brought, after interlocutory and 
before final judgment, in an inferior court, and the defen- 
dant dies before the return of it, a procedendo ſhall be 
awarded: becauſe, by the 8 & g W. 3. c. 11. the plain- 
tiff may have a ſcire facias againſt che executors, and pro- 
ceed to judgment, which he cannot have in another court; 
and by this means he would be deprived of the effe& of 
his judgment, which would be unreaſonable a. So where an 
action was brought in the ſheriff*s court of London againſt 
two partners, and one of them brought a habeas corpus, and 
put in bail for himſelf only, a procedendo was granted: for 
otherwiſe the plaintiff would have been diſabled from going 
on, in either court o. 

The record itſelf is never removed by a habeas cor pus, as 
it is on à certiorari, but remains below; and the return 1; 
only an account or hiſtory of their proceedings, ſtated 
and ſent.up to the ſuperior court, to judge and determine 
the matter there: therefore if a cauſe be removed hither, 
by habeas corpur, the plaintiff here muſt begin de novo, and 
declare againſt the defendant as in cuſtody of the marſhal p. 

Upon a +ab-as corpus, the plaintiff muſt declare, if at all, 
before the end of the ſecond term after putting in bail, in- 
cluding the term in which it was put in. If he do not 
declare within that time, the defendant's attorney is net 
bound to accept a declaration 4; though theplaintiff cannot 
be nonpros'd for want of it, Upon a recordari facias laut. 
lam, however, by which both parties have a day in court, 
if the plaintiff do not appear, the defendant may ſign a 
judgment of nonpros, and is entitled to coſts s. 


n 1 Salk. 382. © 1 Str $27. » 1 Salk. 352. and ſee Skin. 246. 6 Med. 
177. 1 T. E 372. q x Str. 631. Barnes, go. But ſee Cro. Jac, 620. by 
"which it appear, that ancicntly the plaintiff had three terms to declare after 
bail put iv, R M. 16 Car, II. (c). Cow p. 117. 1 T. R. 37%. * 1 T. R 
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oF THE BILL AGAINST PRISONERS, IN THE ACTUAL OR 
$UPPOSED CUSTODY OF THE MARSHAL; AND How 
FAR IT 15 CONSIDERED AS THE COMMENCEMENT 
or THE SUIT. _ | | 


| HEN a defendant is committed to the cuſtody of 
the marſhal a, or has put in bail upon a cpi 
cor pus b, or habeas corpus ©, the plaintiff, or any other per- 
ſon, may exhibit a bi/l, and declare againſt him, as a pri- 
ſoner of the court, in whatever action, and charge him 
with whatever injury he thinks proper d. | 
Where the defendant is in actual cuſtody, he has the 


' privilege of the court, and cannot be compelled to anſwer | 


elſewhere; therefore if he were not to anſwer here, none 
could have remedy againſt him<. And even where he is 
not in actual cuſtody, yet ſtill, when he appears and puts 
in bail, he is ſuppoſed to be in cuſtody of the marſhal, and 
may be proceeded againſt accordingly b. But an appearance 
alone, without bail, is not ſuſſicient f; it being clearly ſet- 
tled, that where the defendant is not in actual cnſtody, no 
action can be legally commenced againſt him as a priſoner, 
until he has filed bails. It is the entry of bail in ſuch 
caſe which gives this court juriſdiftionÞ: and therefore 


where no bail is entered for the defendant i, or where bail 


is entered for him by a wrong name k, or there are ſeveral 
defendants, and no bail is entered for one of them |, the 
proceedings are void, and coram non judice. But it is ſaid, 
that by the praQtice of this court, though the defendant's 
bail be not taken and entered till the laſt day of term, and 


* 7 Hen. VI. 42. 27 Hen. VI. 6 a. 2 Inft. 23. 4 Inſt. 52. 2 Bulſt. 20), 8. 
Þ 31 Hen VI. 10. 31 Her. VI. 4. 21 Hen. VII. 33. Hob 264, 5. Cro. Jac. 
450. Godb. 339. Cro. Car. 330. < Cro, Jac. 620, 1 Salk. 352. 4 R. E 15 
G. II. Cowp. 45s. 2 Bulſt, 123. Carth. 378. 1 Salk. 1, 2. 8. C. 2 Bur. 
1061. 1 T. R. 592, % Hen. VI 41. Cro. El. 605. & Sid 373. 2 Keb. 368, 
S. C. 1 Ventr. 135. 2 Lev. 13. 2 Keb. 590. S. C. h 1 Ventr. 135. 1 Cro, 
El. 60g, Moor, 694. Cro. Jac. 620. * Cro. El. 423. | Poph. 145. 
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the bail be put in before, any time that term, it is well 
enough ; yet from the time of the bail, the defendant is 
anſwerable as in cuſtody of the marſhal, and not before, 
in ſtrictneſs of law m. „ 

The bill againſt a priſoner is a complaint in writing, 
and, except where the action is brought for a treſpaſs com. 
mitted in Middleſex n, ſhould alledge the defendant to be in 
\ cuſtody of the marſhal. Where the defendant is in actual 

cuſtody, the bill ſhould be filed, on treble penny ſtamped 
parchment, with the clerk of the declarations, in the 
king's bench office, before a copy of it is delivered to the 
defendant, or left for him with the gaoler or turnkeyo, 
But a declaration againſt a defendant at large upon bail 
is good, although a bill have not been filed; becauſe, if 
the bringing of a writ of error, or any other reaſon 
make the filing of a bill neceſſary, it may be filed at any 
time p. : | pee 

Where the defendant is in the actual or ſuppoſed cuf- 
tody of the marſhal, upon a bill of Middleſex or latitat, 
&c. the bill, exhibited againſt him as a priſoner of the 
court, is conſidered as the commencement of the ſuit, and 
the bill of Middleſex or latitat, &. merely as proceſs to 
bring him into court a. Such proceſs, therefore, may be 
ſued out, though the defendant ought not to be arreſted 
upon it, before the cauſe of action r; and the plaintiff is 
allowed to give in evidence a cauſe. of ation, ariſing after 
it is ſued out, and before the exhibiting of the bill s, I: 
has been frequently ruled, however, that, for certain pur- 
poſes, a bill of Midd/-ſ-x or latitat, out of this court, may 
be taken to be in nature of an original writ, in the com- 
mon pleas t; and a /atitat, even without a bill of Middleſex, 
if properly iſſued, and continued on the roll, has been 
holden to be a good commencement of the ſuit, to avoid 
a plea of the ſtatute of limitations u, or a fender made 
after ſuing it out v. It was indeed ſaid by Holt, ch. J. that 


m Hob. 70. Cro, Jac. 384. Jenk. 295.S. G. n Dyer, 118.:{a). o R. E. 
gs W. & M III. S1. (6b) 8 Mod. 226, 7. b Say Rep 49. 41 Will. , 
144, Kc. 2 Bur 960. But ſce 3 Bur, 1244. ro. EI 271. Cro. Jac. 561. 
1 Venir. 28. 8 Mod. 343 1 Will, 142. 2 Bur. 967. Dong. 62. #* Cowp. 
454. t Id 455. uSty. Rep 156, 178. 1 Sid. 63, 60. 2 Ld Raym B80. 1 
Str 580. 2 Str. 736. 2 Ld. Raym. 144i. S. C. 2 Bur. 961. „ Cro. Car. 
264. 1 Wilſ. 141. | 1 7 F . 8 
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« there is a difference between a civil action, and an ac- 
44 tion given by a ſtatute ; for in the firſt caſe, the ſuing 
cc out a latitat within the time, and continuing it after- 
„% wards, will be ſufficient; but in the other caſe, if the 
6 party proceed by bill, he ought to file his bill within 
« time, that it may appear to be upon the record itſelf W: 


But upon a writ of error, all the judges in the exchequer 


chamber held, that a latitat is a kind of original in the 
king's bench*. And accordingly, in two ſubſequent caſesy, 
it was holden to be a good commencement of the ſuit in a 


penal action. Hence it appears, that a /atitat may be con- 


ſidered, either as the commencement of the action, or 
only as proceſs to bring the defendant into court, at the 
election of the plaintiff 2. Though if it be ſtated as the 
commencement of the action, to avoid a tender, the de- 
fendant may deny that the plaintiff had any cauſe of ac- 
tion at the time of ſuing it out a; or if it be replied to a 


plea of the ſtatute of limitations, the defendant in order to 


maintain his plea, may aver the real time of ſuing it out, 


in oppoſition to the teſſe b. 


Where the proceedings are entered with a general me- 
morandum, which relates to the firſt day of term, and the 
cauſe of action appears, in evidence, to have ariſen after 
the firſt day of term, but before the ſuing out of the writ, 


the plaintiF may produce the writ, in order to ſhew, that 


it was really ſued out, ſubſequent to the cauſe of aQion e. 
And where, in a ſimilar caſe, the fact complained of was 
admitted by the defendant's plea of fon aſſault d-meſne, the 
court held it to be well enough ; for the plaintiff need not 
give any evidence on this plea unleſs to aggravare damages: 
and the court will not nonſuit him, becauſe it is amendable 
by a new bill d. In like manner, where the defendant 
pleads plene adminiſtravit e, or a tender ', he has a right to 
ſet up the fact againſt the fictitious relation, in order to 
ſupport his plea. | 

After verdit, a general memorandum, by which the 
cauſe of action appears to have ariſen after the action 
brought, has been allowed to be rectified by an examina— 


w Carth. 233. = 214, Raym. 883. y Bridger v. Knrpton, dr Hardiman 
v. Whitaker, cited in 2 Bur. 950. 3 Bur. 1243. Cowp. 454. =» Bul. Ni Pri. 
181. + Will, 146. ® 1 Wilf, 141. b 2 Bur. ggo. © 1 Blac. Rep, 312. 3 Bur. 
1241. 8. C. 4 2 Str. 1271. 1 Will, 151. 8. C. 1 Sid. 432. f Cowp. 456. 
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tion of the real time of filing the bills, or of the bail, 
to which the bill relates; but the better and more uſual 
way is to file a new bill, and amend by it. 


* i Sid. 373. 2 Keb. 368. S. C. 1 Ventr. 135. 2 Lev. 13. 2 Keb. 790. S. C. 
And ſee Carth. 114. 1 Show. 147. S. C. h 1 Sid. 432. 2 Lev. 176. T. Jon. 
87. 3 Keb. 693. S. C. But ſee Carth. 113. i 1 Str, 583. 2 Str. 1151, 1162, 
1 Will. 104. 
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Or THE PROCEEDINGS AGAINST PRISONERS IN THE 
ACTUAL CUSTODY OF THE MARSHAL, PREVIOUS TO 
THE. PLEA. 


„ 


. Priſoner, in the actual cuſtody of the marſhal, may 


be proceeded againſt by the ſame plaintiff, at whoſe 


ſuit he was arreſted, or charged in cuſtody by a third perſon. 
And the ſame plaintiff may proceed againſt him, either for 
the cauſe of action expreſſed in the proceſs, or for a diffe- 
rent cauſe of action. RE 

If a priſoner be turned over from one cuſtody to ano- 
ther, it is always conſidered as a continuance of the ſame 


impriſonment a. Therefore, where a defendant having 


been taken or charged in cuſtody of the ſheriff, or other 
officer, by meſne proceſs, is afterwards removed by habeas 
corpus, and committed to the cuſtody of the marſhal, the 
proceedings againſt him are to be reckoned, from the time 
of his having been ſo taken or charged in cuſtody d. With 


this exception, it 1s a general rule, that where the defen- 


dant is committed to the cuſtody of the marſhal, upon a 


habeas ©, or cepi corpus d, & c. before declaration, the plain- 


tiff ſhould declare againſt him, before the end of the term 


next after ſuch commitment: or, in caſe of a ſurrender 


to the marſhal in diſcharge of bail, before the end of the 
term next after ſuch ſurrender, and due notice thereofe. 
But the term of the commitment or ſurreader is to be ac- 
counted one, although the defendant was not committed 
or ſurrendered till the laſt day of vacation]. 

The mode of proceeding by the ſame plaintiff, againſt a 
priſoner in the cuſtody of the marſhal, upon an attachment 


of privileges; or proceſs in treſpaſs, is by filing a bil! 


againſt him, as a priſoner of the court, with the clerk of 


declarations in the king's-bench office; and delivering a 


* 1 Bur. 439. b R. H. 26 G. III. R. M. 16 Car. II. (6). 6 Mod. 21. 
R. M 1664. CI. R. E. 5 W. & M. Reg. III. C. (4). 6 Mod. 264. R. 
T. 2 G. I. and note Ca). 8 Mod. 306. R. H. 26 G. III. and ſec R. T. « 
Ann. Reg. II. f R. T. 2 G. I. (a/. ·Cro. Car. 330. 
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copy of it, on treble-penny ſtamped paper, to the defen- 


dant, or turnkey at the king's bench priſon. But the deli- 
very of a declaration is fufficient, without a Bill, where 


the priſonet is in cuſtody upon proceſs by original. By the 


practice of this court, no declaration can be delivered 
againſt a priſoner, in cuſtody of the marſhal, at the ſuit 


of the ſame plaintiff, except in term ®, And formerly, the 


defendant was brought into court, by rule, in order to be 


charged with a declaration; there being no oceaſion for 


a habeas corpus, where it was in the ſame court i. But 


now, this practice is diſuſed; and there is no occaſion for 


an vfidavit of the delivery of the declaration, where the 
defendant is in cuſtody of the marſhal k. 

The time and manner of proceeding againſt a prifoner, 
by the ſame plaintiff for a diff-rent cauſe of action, are the 


ſame as by a third perſon. But ncither the plaintiff nor a 


third perſon can charge him with a civil action, when he is 
in cuſtody of the marſhal; or in any cuſtody of the mar- 
ſhal, or in any other cuſtody, on a criminal account, with- 
out leave of the court l, or a judge m. And a priſoner in 


cuſtody on an attachment, for a contempt, in cuſtody, is 


holden to be a priſoner in cuſtody on a criminal account, 
within the meaning of this rule n. But a perſon attainted 


of felony, or even treaſon, may be charged with a civil 


action by leave of the court, or a judge; ſo as it be not 


to defeat the effect of the king's pardon, by diſabling him 
from going abroad o. 


A priſoner, once committed to the cuſtody of the mar- 
ſha), is liable to be charged with a civil action, either by 


the ſame plaintiff or a third perſon, as long as he remains 
in actual cuſtody. For though it be a rule, that a priſoner 
once ſuperſedeable is always ſo, yet this holds only with 
regard to the ſame plaintiff, at whoſe ſuit he was ſuper- 


ſedeable p; and even with regard to him, it muſt be un- 
_ derſtood with this qualification, that the priſoner is only 


ſuperſedeable, m long as he remains in the fame cuſtody, 


h 2 Bur. 1081, 2. il 2 Lil. P. R. 367. X R. E. „ w. & M. Reg. III. $ 
2.79). T. Raym. 38. 1 Sid. 90. 8, C. 1 Lev. 124. 1 Sid. 164. 8. C 
Lev. 146 1 Lev 146. 1 Salk. 384. R. T. 2 G. I. (a). „ Impey, $18. 
» Pr. Reg. 325. but ſee Pr Reg. 326, 7. Barnce, 380. 2 Blac, Rep 970. as 
to fugitives, &Cc. © n Salk. oo. 7 Mod. 153. 2 Ld. Raym. 848. 8. C. Id. 


157%. 2 S'r. 873. S. C. Gal. temp. Hard,. 190. 1 Blac, Rep. 30. 1 Will. 217. 
Folt. 61 S. C. 2 Bur. t 048, 
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8 and under the ſame proceſs: for the moment the nature of 


the cuſtody is changed, the rule ceaſes. Therefore if a 
priſoner, on meſne proceſs, be ſuperſedeable for any irre- 


gularity, as for want of the demand of a plea, he cannot 


take advantage of it, after he is charged in execution; ſup- 
poſing he has any opportunity of applying on that ground, 


| before he is charged in execution 1. 


The mode of charging a priſoner with an action, in cuſ- 
tody of the marſhal, in term time, is by filing a bill againſt 
him, as of that term, and delivering a declaration to the 


- turnkey; after which he muſt lie two terms, as to that 


party, before he Cn be diſcharged on common bailr. In 
vacation, there was formerly no way to charge him, but by 


making an entry in the marſhal's books, in the king's 


bench office, that he ſhould remain in cuſtody, at the ſuit 
of the intended plaintiff, which was deemed ſufficient to 


charge him, provided he were then in actual cuſtody ; for 


if he were at liberty, he might have been arreſted r. But 
in a modern caſe 5, where this matter was fully diſcuſſed, 
the court of king's bench were of opinion, that the right 
method of charging the defendant with a new ſuit, in vaca- 


tion, is to file a bill as of the preceding term; and then to 
deliver to, or leave for the defendant, being in cuſtody, a 


copy of the declaration, as of the preceding term, and to 
make an affidavit thereof t. For preventing, however, the 
detainer of priſoners, charged by declarations, in the cuſ- 
tody of the marſhal, where the cauſe of action againſt 
them does not amount to fen pounds, it is a rule u, that 


* no declaration ſhall be ſufficient cauſe of detaining ſuch 


« priſoner in cuſtody, unleſs an affidavit, that the plain- 
6 tiff*s cauſe of action does amount to ten pounds or up- 
« wards, ſhall be firſt made and filed with the clerk of the 
&* rules, and the ſum ſpecified in ſuch affidavit indorſed by 
« him on ſuch declaration, before the ſame is left with 
« the turnkey.” But this rule is confined to caſes where 


the priſoner is charged with a new action; and does not 
apply, where he is proceeded againſt by the ſame plaintiff, ' 


for the cauſe of action expreſſed in the proceſs v. 


LY 591. 1 6 Mod. 264. 1 Salk. 213, 14. 345. 3 Salk. 180. 2 
Bur. 1052. Q. as to the affdavit; which does not feem to be neceſſary, 
where the defendant is in cuſtody of the marſhal. Ante, 106, R. E. 1g 
G. Il. Reg. III. -+ Barges, 75. Pr. Reg. 330. Cal. Prac. C. B. 144. S. C. 
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When a bill is filed againſt a priſoner in cuſtody of the 
marſhal, if a copy of it be delivered for him to the turn 
key, four days excluſive before the end of the term, a rule 
to plead given, and a plea demanded, which may be done 
on the back of the copy when delivered, the defendant 
ſhall plead as of that term; but if the bill be not filed, 
and the copy delivered, four days excluſive before the end 
of the term, the defendant may imparl until the next 


term W. 


R. E. 3 W. & M. Reg. 3. C 
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CHAP. XVI. 


or THE PROCEEDINGS ' AGAINST PRISONERS IN THE 
ACTUAL CUSTODY OF THE SHERIFF, &c. PREVIOUS 


EFORE the making of the ſtatute 4 & 5 W. & M. 

c. 2h. there could have been no declaration in this 
court, againſt a defendant in cuſtody of the ſheriff, or other 
officer by whom he was arreſted ; but the plaintiff was ob- 
liged to bring a habeas corpus cum cauſa, and ſo turn him 
over to the cuſtody of the marſhal, in order to charge him 
with a declaration a. But now, by the above ſtatute, which 
was paſſed to relieve plaintiffs from the trouble and expence 
of bringing up priſoners by habeas corpus b, If any defen- 
„ danit be taken or charged in cuſtody, at the ſuit of any 
% perſon, upon any writ, out of any of the courts at Weſt- 
« minſter, and impriſoned for want of ſureties for his ap- 
* pearance, the plaintiff in ſuch writ may, before the end 
© of the next term after ſuch writ is returnable, declare © 
„ againſt ſuch priſoner, in the court out of which the writ 
* iſſued, whereupon the ſaid priſoner was taken and impri- 
« ſoned, or charged in cuſtady; and may cauſe a true 
* copy thereof to be delivered to ſuch piiſoner, or to the 
“ gaoler or keeper of the priſon or gaol, in whoſe cuſtody 
„ ſuch priſoner ſhall be or remain: to which declaration 
« the ſaid priſoner ſhall appear and plead ; and if ſuch pri- 
« ſoner ſhall not appear and plead to the ſame, the. plaintiff 
in ſuch caſe ſhall have judgment, in ſuch manner as if the 
“ priſoner had appeared, and refuſed to anſwer or plead to 
* ſuch declaration.” | x 
And by the ſame ſtatute, 8 3. In all declarations, 
againſt any priſoner detained in priſon, by virtue of any 
5+ writ or proceſs iſſued out of the court of king's bench, 


= 


« See the preamble to the ſtatute; R. M. 1654. C11. R. E.g W. & M. 
Reg. III. 1. (a). 1 Wilf, 120. 2 Bur. 1061. 1 T. R. 192. Ante, 168. 1 
Will 120. T. R. 192. © The words of the ſtatute are, that the plaintiff may 
declare, & c and therefore it does not ſeem to be neceſſary to file a bill, againſt 
a priſoner in cuſtody of the ſueriff, & e. : 
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« it ſhall be alledged in cuſtody of what ſheriff, bailiff, or 
& ſteward of any franchiſe, or other perſon having the 
& return and execution of writs, ſuch priſoner ſhall be, at 


c the time of ſnch declaration, by virtue of the proceſs 
cc of the ſaid court, at the ſuit of the plaintiffs; which al- 


e legation ſhall be as good and effectual, to all intents and 
<« purpoſes, as if ſuch priſoner or priſoners were in the 
& cuſtody of the marſhal.” If the declaration, therefore, 


do not alledge, either expreſsly or by implication, at whoſe 
| ſuit the defendant is in cuſtody, it will be bad on a general 


demurrerd. This allegation, however, is only neceſſary, 


where the plaintiff proceeds by attachment of privilege, or by 


bill of Middleſex, or other proceſs in treſpaſs. 

Upon this ſtatute, a defendant in the actual cuſtody of 
the ſheriff or other officer, upon meſne proceſs, may be 
proceeded againſt by the ſame plaintiff, at whoſe ſuit he was 
arreſted, or by a third perſon; by the former upon the 
original caption, by the latter upon a ſubſequent charge, and 
by either of them upon a recaption, by virtue of an eſcape 
warrant e. f „ | 

The mode of charging a defendant in the aQual cuſtody 
of the ſheriff, &c. for a bailable cauſe of action, is by 


making an affidavit thereof, and ſuing out proceſs, which 


ſhould be duly marked or indorſed for bail, and left at the 
ſheriff*s office. But if the cauſe of action be not bailable, 
the ſame plaintiff, or a third perſon, may proceed againſt the 


. defendant, as if he were at large, by ſerving him with a 


copy of procefsf, | 
When the defendant 1s taken and detained, or charged 
in cuſtody of the ſheriff, &c. the ſtatute expreſsly provides, 
that the plaintiff may declare againſt him, before the end 
of the next term after the proceſs is returnable ; and by 
rule of K. 5 W. & M. g if the declaration be not filed with- 
in that time, the priſoner ſhall be diſcharged on common 
bail. But a ſubſequent rule h having rather ambiguouſly re- 
quired, that if the defendant ſhould remain in cuſtody for 
tos terms, and the plaintiff ſhould not declare againſt him 
within that time, the deſendant ſhould be diſcharged out of 


cuſtody, after the end of the ſecond term after ſuch imprt- 


d 2 1.7, Ravm, 1362 1 Wilf. 119, 120. © Por the time of declaring «pon 
a reeapiiin, ſee R. T. 6 Ann. 6 Mod. 21, 264. f1 T. R. 192, & Reg. III. 5 
6. and icc Carth, 469. 1 Salk. 98. S. C. M R. T. 2 G. I. 


ſonment; 


- 
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ſonment; the judges, in favour of liberty, determined, 


that where a defendant was arreſted in ons term, on a' writ 
returnable the next, the term in which the defendant was 
arreſted ſhould be reckoned as one of the two terms; and 
conſequently, that the defendant ſhould be diſcharged, for 
want of a declaration, after the end of the ſame term in 
which the writ was returnable i. This practice, however, 


has been ſince altered; and it is now ſettled, agreeably to 


the letter and intention of the ſtatute, that“ in all caſes 
« where a priſoner is taken. or charged in cuſtody, by meſne 
« proceſs iſſuing out of this court, the plaintiff may de- 
* clare againſt him, before the end of the next term after 
& the return of the proceſs, by virtue whereof he was taken 
* or charged in cuſtody x. The term however, in which 
the proceſs, whereon the defendant was arreſted, is return- 
able, is ſtill accounted one of the two terms; although it 
be returnable on the laſt day of the term I. And the plain- 
tiff cannot declare before the return of the proceſs, upon 
which the defendant was taken or charged in cuſtody m. 

If the defendant be taken and detained, or charged in the 
cuſtody of the ſheriff, &c. for a bailable cauſe of action, 
a copy of the declaration ſhould be delivered perſonally to 
the defendant, or left for him with the gaoler, or keeper 
of the gao! or priſon, in whoſe cuſtody he is confined n; 
it not being ſufficient, in ſuch caſe, to leave a deelaration 
in the office, to which the defendant is not obliged to plead, 
and on which the plaintiff cannot take a regular judgment o. 


And © if any gaoler or keeper of a priſon, having received 


a copy of a declaration, againſt any priſoner in his euſ- 


tody, ſhall ſuppreſs the ſame, and not deliver it forthwith 
unto ſuch priſoner, an attachment ſhall” be iſſued againſt 
him p.“ Bur if the defendant be ſerved, in cuſtody of 
the ſheriff, &. with a copy of proceſs, at the ſuit of the 


{ame ora different plaintiff, it is not neceſſary that a copy 


of the declaration ſhould be delivered perſonally to the 
defendant, or left for him with the gaoler or turnkey ; but 
ii may be delivered or filed, abſolutely or de bene eſſe, and 


the plaintiff may proceed thereon, as if the defendant were 
at large d. FE ETD Fe” 


i 3 Bur 144%. 4 Bur. 2060. « R. H.26G. III. IR. T. 2 G 
0 R. E. s W. & M. Reg. II. S1. Stat. 4 s W. & M. c. 21 
474. 1 R. E. s W. & M. Reg, III. H. 41 T. R. 192. x 
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The plaintiff having declared, an affidavit ſhould be made 
and filed, with the.clerk of the rules, before the firſt day 
of the enſuing term”; ſtating the delivery of a copy 
of the declaration, and the time when, and perſon to whom, 
the ſame was delivered s; if to a gaoler or turnkey, that he 
acknowledged the defendant was then a priſoner in his cuſ- 
tody*® ; and that the defendant was arreſted, or charged in 
cuſtody, by proceſs of this court, returnable before the de- 
livery of the copy. The time when ſuch affidavit was 
filed, ſhould be entered thereon, by the clerk of the rules, 
and a copy of it produced to the ſecondary, before judg- 
ments. Hence it is neceſiary, and uſual in practice, where 
the defendant is in cuſtody of the ſheriff, &c. to have three 
copies of the declaration; one to be delivered to the defen- 
dant, or left for him with the gaoler or turnkey ; another 
to be annexed to the original affidavit of ſuch delivery, and 
filed with the clerk of the rules; and a third, to be an- 
nexed to an office copy of ſuch affidavit : on this laſt copy, 
the maſter will give a rule, which the clerk of the rules 
enters in his paper, for the defendant to appear and 
plead ; and on default thereof, judgment may be ſigned u. 

The times of appearing and pleading, when the defen- 
dant is in cuſtody of the ſheriff, & c. are regulated as follow: 
That © upon every arreſt, by meſne proceſs out of this 
6 court, returnable the firſt day of Faſter or Michaelmas 

term, if a copy of the declaration be delivered againſt 

the defendant, before one month from the day of Faſter, 
or the morrow of All Souls,” (that is, before the third 
return of Faſter term, or of Michaelmas term, as it then 
ſtood »,) “ and affidavit thereof made and filed, and the 
« defendant do not appear, before the end of ten days after 
thoſe terms reſpecively, judgment may be entered againſt 
him, if rules have been given: but if he appear with- 
in that time, he ſhall imparl until the next term; unleſs 
the action be in London or Middleſex, and the defendant 
be in priſon within forty miles of London or Weſtmin- 
ſter : Then, though he appear. before the expiration of 
that time, he ſhall plead 4 days before the eſſoin day of 
© the next term: and in default thercof, rules having 


R H. 26 G. Il. . R. E. f. W. & M. Reg. III. S 2. I. Ca). R. E. 
g W. & M. Reg. III. C 2. (). » This term having been fiance ſhortened, bj 
the ſtatute 24 G. II. c. 48. | 


cc heen 


ic been given, judgment may be entered againſt him as 
c aforeſaid vw.” | 


That © if a copy of the declaration be delivered againſt 


« ſuch defendant, on or after one month from the day of 


« Faſter in Faſter term, or the morrow of All Souls in 


« Michaelmas term, or in Hilary or Trinity term, and 
« thereupon the plaintiff give rules to appear and anſwer, 
« then, if the defendant appear two days before the eſſoin 
« day of the next term, he ſhall imparl until the next term; 
« but if he do not appear within that time, judgment may 
« be given againſt him x.“ | | 5 | 

And that“ if a writ be returnable in any term, and 
« a copy of the declaration have been delivered before the 
« effoin day of the next term, the plaintiff, in ſuch next 
« term, may give rules to appear and anſu er: And if 
« the defendant do not appear and plead, upon the ex- 
« piration of the rules, judgment ſnall be given againſt 
* Rim | 


3 


When the defendant is in cuſtody of the ſheriff, &c. the 


demand of a plea is unneceſſary 2. But in every other 
reſpect, the proceedings ſubſequent to the declaration, 


againſt a defendant in cuſtody of the ſheriff, & c. are ſimilar 


to the proceedings againſt him, when in cuſtody of the 
marſhal. - 


R. E. 3 W. & NI. Reg. III. C 3. Id. $ 4. R. E. 3 W. & M. Reg: 
Ul. § 3. 1 T. R. 691. 8 
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CHAP. Xvl. 


OF THE PROCEEDINGS AGAINST PRISONERS IN THE 
ACTUAL CUSTODY OF THE MARSHAL OR SHERIFF, 
&c. SUBSEQUENT 128 THE PLEA. 


FTER the delivery of the declaration againſt a pri- 
| ſoner, in cuſtody of the marſhal or ſheriff, &c. ex- 
cept on a ſurrender in diſcharge of bail, the plaintiff ſhould 
proceed to trial, or final judgment, within three terms next 
after ſuch declaration delivered, if by the courſe of the 
court he can ſo proceed; of which three terms, the term 
of the declaration is one 4: and ſhould cauſe the defendant 
to be charged in execution, within two terms next after 
ſuch trial or judgment; of which two terms, the term 
wherein the trial was had, or judgment obtained, is alſo 
one à: in caſe no writ of error be depending, nor injunCion 
obtained, for ſtay of proceedings. Ard if any writ of 
error be depending, or injunction obtained, then within 
two terms next after the judgment be affirmed, the writ 
of error nompros'd or diſcontinued, or the injunction dif- 
ſolved; including the term of the affirmance, nonpros, diſ- 
continuance, or diſſolving the injunction a. 

In caſe of a ſurrender to the marſhal, in diſcharge of bail, 
after declaration, the plaintiff ſhould proceed to trial, or 
final judgment, within three terms next after ſuch ſurrender, 
and due notice thereof, if by the courſe of the court he 
can ſo proceed; of which three terms, the term of the 
ſurrender is one b: or, in caſe of a ſurrender in diſcharge 
of bail, after trial or final judgment, he ſhould cauſe the 
deferidant to be charged in. execution, within two terms 
next after ſuch ſurrender, and due notice thereof; of which 
two terms, the term of the ſurrender is alſo one b: in caſe 
no writ of error be depending, nor injunction obtained, for 


*R. H. 25 G. III. And ſee R. T. 2 G. I. and the notes thereon. R. T. 
2 G. l. (6b). 1 Will. 297, 2 Will, 325. 3 Bur. 1787, 4 Bur. 2060, R. H. 16 
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ſtay of proceedings. And if any writ of error be depend- 
ing, or injunction obtained, then within ue terms next 


after the judgment be affirmed, & b. 

To charge a defendant in execution, the proceedings 
muſt be entered on record, and the judgment- roll docketed 
and filed: after which, if the defendant be a priſoner in the 
king's bench priſon, the plaintiff's atiorney ſhould obtain 


a rule, from the clerk of the rules, for the marſhal to ac- 


knowledge him in his cuſtody © ; and the marſhal, being 


ſerved with a copy of the rule, will write his acknowledg- 
ment at the bottom of it, which ought to be of the ſame 
term, in which the defendant is charged in execution, and 
not of a preceding term d. A committitur-piece ſhould be 
then drawn up, on unſtamped parchment, in the form of a 
bail-piece, and the committitur entered in the marſhal's 
book ©; after which the committitur-piece ſhould be filed, 
with the clerk of the judgments, in order that he may enter 
the committitur on record: for unleſs it be actually entered 


on record, before the end of the ſecond term, the defen- 


dant is ſuperſedeable ; and there is no extenſion of the time 


to the continuance-day after term, nor is it ſufficient, 


that there be an entry in the marſha's book in time f. 
Where the defendant has been once committed, a ſecond 
commitment for the ſame cauſe, before the firſt is diſcharg- 
ed, or notice given that it is abandoned, is clearly in- 
formal 8. | | | 
To charge the defendant in execution in a county- 
gaol, a writ of capias ad ſatisfaciendum muſt be ſued out, 
and lodged with the ſheriffh, If the defendant be removed, 
after declaration, to the Fleet, or found in the priſon of an 
inferior court, the mode of charging him in execution is by 
writ of habeas corpus ad ſatisfaciendum, returnable in court, 
on a day certain in term; and the. number of the judgment- 
roll muſt be indorſed on the habeas corpus i. Nor is the pri- 
ſoner bound to give notice of his removal; but the plain- 
tiff muſt take notice of it at his peril. Therefore where 
a priſoner who had been ſurrendered in diſcharge of his bail 
and afterwards removed to the Fleet, without giving any 


R. T. 2 G. I. C2. (). 421 T. R. 464. 2 Bur. 1049. 2 Str. 
1226, 3 Bur. 1841. 1 T. R. 227. b Impey, $14. But ſee Bar inp" 
Sid. 100. R. M. 1654. C 7. R. T. 2 G. I. (). nen 339. 
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notice to the plaintiff, was charged in execution, as a priſon- 
er in the king's bench, the court granted a ſuperſedeus; for 
the plaintiff ſhould have demanded to ſee the priſoner, and, 
if not produced, would have known where to find him, 


and bring him back by habeas corpus, to charge him: and 


it would be putting difficulties upon priſoners, to oblige them 
to give notice E. When the defendant is charged, by any 
of theſe means, the execution is conſidered as executed; 
and therefore, where the plaintiff afterwards died, it was 
holden that his executors were not bound to revive the 
judgment by ſcire facias; or to chaige the defendant in ex- 


ecution de novo l. ä | 


If the declaration be not delivered, and an affidavit there- 
of duly made and filed, (where the defendant is in cuſtody 
of the ſheriff, &c.) or if the plaintiff do not proceed to 


trial or final judgment, or cauſe the defendant to be charged 


in execution, in due time, the defendant may be diſcharg- 


ed out of cuſtody, by writ of ſuperſedeas or otherwiſe, ac- 
_ cording to the courſe of the court, on filing common bail 
by Bill, or entering a common appearance by original; un- 


leſs, upon notice given to the plaintiff's attorney, good 
cauſe be ſhewn to the contrary m. And the defendant 
may alſo be diſcharged out of cuſtody, when the action is 
abated, diſcontinued, or decided in his favour. | 

To diſcharge a priſoner for not declaring, or for not pro- 
ceeding to final judgment or execution, in due time, the 
defendant's attorney or agent ſhould obtain a certificate n, 
or copy of the cauſes wherewith he ſtands charged, from 
the clerk of the papers of the king's-bench priſon, if in 
cuſtody of the marſhal; ar, if in cuſtody of a ſheriff or 
other officer, from the gaoler or keeper of the priſon in 
which he is confined o; and in the latter caſe, an affidavit 
muſt be made, of his having ſigned the ſame p: upon which 
a ſummons ſhould be taken out, and ſerved on the plain- 
tiff's attorney or agent, to attend a judge, and ſhew cauſe, - 


k 2 Str. 1133 King v. Millett, H. 22 G III. „R. H. 26 G. III. And 


ſee R. E. 6 W. & M Reg. III. $ 6 R. T. 2 G. 1 Say. Rep. 111. lt wa 
formerly neceſſury to get a certificate from the clerk of the declarations, that 


no bill or declaration was filed in his office againſt the defendant. R. T. 2 6. 
I. F r. (6). 1 Str 474. But this certificate was found to be uſeful ; as the 
filing of a bill or declaration might be ſhewa for cauſe againſt the defendant': 
diſcharge, and therefore it is now diſpenſed with. R. T. 2 G. I. F 1. Y. 
* Impey, $22, £25, EY 5 
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why the defendant ſhould not be diſcharged ont of the 
cuſtody of the marſhal; or, if in cuſtody of a ſberiff, &c. 
why a writ of ſuperſedeas ſhould not iſſue to diſcharge him, 
on filing common bail by 510, or entering a common appèar- 
ance by original, At the time appointed by the ſummons, 
the plaintiff's attorney or agent either attends and conſents 
to an order, ſhews cauſe, againſt it, or does not attend; 
In the latter caſe, an affidavit being made of the ſervice 
and attendance, the judge will make an order for the de- 
fendant's diſcharge, on the irt ſummons q, if the appli- 
cation be for not declaring: but if it be for not proceeding 
to judgment or execution in due time, there muſt be three 
ſummonſes r, before the judge will make an order for non- 
attendance ; and in a country cauſe, the order, on an at- 
tendance, is not abſolnte in the firſt inſtance, but only an 
order niſi, unicſs cauſe be ſhewn in a week, to give the 
agent an opportunity of writing to his client for inſtructi- 
ons t. When an order is made for the defendant's diſ- 
charge, common bail ſhould be filed with the clerk of the 
common bails by bill, or a common appearance entered 
with the filacer by original u; and if the defendant be in 
cuſtody of the marſhal, a certificate from the clerk of the 
bails or Flacer, of the bail being filed, or an appearance 
entered, will be a ſufficient ground for diſcharging him, 
without a ſuperſedeas v. But if the defendant be in cuſtody 
of a ſheriff or other officer, he muſt ſue out a writ of 
fuperſedeas ; for iſſuing which, by bi, the bail-piece, ſigned 
by one of the judges, is a warrant to the officer, with 
whom it is to be left; and he delivers it over to the clerk 
of the common bails to be filed vw. By original, the writ 
of ſuperſedeas is made out by the filacer x. 2 
Having thus ſhewn in what manner the defendant is to 
be diſcharged, it will be proper to conſider what cauſes 
may be aſſigned, and will be deemed ſuſſicient to prevent 
his diſcharge, for not declaring, proceeding to trial or 
final judgment, or charging him in execution. Where 
there are two defendants, and one of them is arreſted and 
detained in priſon, but the other abſconds, ſo that the plain- 


Id. 523, Id. 526. tIm 26, Id. ibid. v R. T. 2 G. I. $2. 6 . 
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tiff is obliged to proceed to outlawry againſt him, this 
ſeems to be good cauſe for not declaring againſt the de- 
fendant who is in priſon, until the other defendant be 
outlawed ), But it is ſaid, that in ſuch caſe the plaintiff 
muſt move for time to declare, againſt the defendant in 
cuſtody 2. | 

After declaration, if the venue be laid in a county where 
the aſſizes are holden but once a year, it may be impoſſible, 
by the courſe of the court, for the plaintiff to try his 
cauſe in three terms: this therefore, when it happens, 
is allowed to be a good cauſe for not proceeding to trial a. 
So where the writ, in a country cauſe, was returnable 
in Michaelmas term, and the plaintiff declared in Hilary, 
and the defendant imparled till Eaſter term, by which 
means the plaintiff was diſabled from proceeding to trial, 
till the next ſummer aſſizes, a judge reſuſed to grant a 
fuperſedeas >, And in like manner, where the court take 
time to give judgment on demurrer, &c, they will not 
ſuffer the plaintiff to be prejudiced, but will allow this 
to be a good dan for not procceding to final judg- 
ment ©. 

After trial or final judgment, a writ of error and 
injunction are, whilſt they continue in force, good cauſes 
for not charging the defendant in execution d. And a 
regular treaty of accommodation, or agreement for a 
compromiſe, is, in any ſtage of the action, a good cauſe 
for not declaring, &c. But no treaty or agreement is 
ſufficient to prevent a ſuperſedeas, unleſs it be in writing, 
ſigned by the defendant or his attorney, or ſome perſon 
duly authorized by the defendant ; and it be expreſſed 
therein, that proceedings are ſtayed at the defendant's 
requeſt f, 

If the defendant be ſuperſeded, or ſuperſedeable, for 
want of proceedings before judgment, the plaintiff may, 
nevertheleſs, take or charge him in execution, at any 
time after judgment 6. But he cannot do ſo, if the defend- 
ant be ſuperſeded, or l for want of being 


y Barnes, 401. 2 Blac. Rep. 759: Pr. Reg. 32). ſenb. contra, Per c. 
E. 12 G. III. 2 Cromp. 9. - Barnes, 383. ÞCripps and Wiggin, T. 15 
G. III. < Barnes. 383. 4 2 Wilſ. 380. R. H. 26 G. III. Tag 2063.3 
Wilſ. 458. R H. 25 G. III. R T. 2 G I. 1. (c). 1 N 591. (4). 
Dawes and Brown, ip the excaequver, M. 27 G. II. S. P. 
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charged in execution h, And in the latter caſe, the de- 
fendant cannot be holden to ſpecial . bail in a ſecond 
action, upon the judgment i. The ſuperſedear, how- 
ever, in the firſt action, cannot be pleaded in bar of 
the ſecond k: And after judgment obtained in the ſe- 
cond action, the defendant is again liable to be taken 
in execution l. | 


»R.T.2G.I.F1, (c). i Cowp. 72. 1 T. R. 273. 1 Cowp. 72. 


ry 


Ln 


[ 120 J 


TS. YC 


7 | | | 

OF THE DECLARATION BY ORIGINAL WRIT, AND BILL 
AGAINST DEFENDANTS IN THE SUPPOSED abu 3b. 5b 
OF THE MARSHAL. 


AVING done with the oroceedings againſt . 

in the actual cuſtody of the marſhal and ſheriff, &c, 

we are now to ſuppoſe the defendant at large, and to con- 

ſider the time and manner of. declaring againſt him, by cri- 

ginal writ; or by bill, alledging him to be in RE. of 
the marſhal. 

Upon an original writ, the plaintiff muſt declare in chief, 
for the ſame cauſe of action as is expreſſed in the proceſs; 
and he cannot declare by the bye, for a different cauſe of 
action, after the end of the term in which the proceſs is 
| returnable : nor can any other perſon declare by the bye at 
» all. But upon proceſs in treſpaſs, when the defendant has 
fled it for him, according to the ſtatute, the plaintiff may 
declare in chief, for any cauſe of action whatever a; and 
he may declare by the bye, in as many different actions as 
he thinks fit, at any time before the end of the next term 
after the return of the proceſs b. It is alſo a ſettled point, 
that when bail is filed by the defendant, upon ſuch proceſs, 
any other perſon, beſides the plaintiff, may declare againſt 
him by the bye, at any time during the term wherein the 
proceſs is returnable, ſedente curid c: and he need not wait 
to declare, till the delivery of the declaration in chief d. 
But where bail is filed by the plainti f, according to the ſta- 
tute, this is not ſuch a general bringing of the defendant 
into court, as will warrant any perſon, except the plain- 
tiff, in delivering a declaration by the bye againſt him e. 

Ancicntly, when the proccedings by original were ore 
tenus, at the bar of the court, the plaintiff was demandable 


R. E. oO I! Rer. 1. Cowp. 455. „ R. M. 10G T6 Reg 1. (0) But 
ſee Gilb. K B. 310. Poph 146. Carth 37) 1 Salk. 2 8. C. Gilb. K. E. 
310, 34 4 Bur 2181. 3 615. 4 Con Phillips's caſe, 8 Cromp. 100 
© 2 Str. 1027. Cal. temp. Hardw. 20). S. C. R. M. 10 G. II. Reg. 1. 
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on the defendant's appearance; and if he did not appear, 
or would not count againſt him, he might have been imme 


diately nonſuitedf. But the parties, by conſent, might 
have obtained a day before declaration, which was called 
2 dies datus prece partium 8; for the conſent of the defen- 
dant exempted the plaintiff from the neceſſity of declaring 
immediately. In that caſe, if the defendant had made de- 
fault at the day given, ſince there was no declaration, the 
plaintiff could not have had judgment, but was obliged to 
bring him in again by proceſs h: for none could have judg- 


ment, but upon complaint exhibited againſt the defendant 
whilſt in court. But after declaration, if the defendant ' 


had made default judgment was given againſt him ; becauſe 
having deſerted the court, he ceaſed to oppoſe the plain- 
tiff's demands, and ſo ſubmitied that the court ſhould give 
judgment i. 7 | 

In proceſs of time, when the proceedings were no longer 


ore tenus, but the defendant was at liberty to appear by at- 


torney, the defendant could not have nonſuited the plain- 
tiff, without giving a rule to declare, and calling for a de- 
claration, If the writ were returnable in five weeks of 


Eafter, or on the laſt return of any term, the defendant, 


having given a rule, and called for a declaration, might 
have entered a nonſuit, if it were not delivered four days, 
or more before the eſſoin- day of the enſuing term: k and 
if the writ were returnable on any other return, the defen- 
dant, having in like manner given a rule, and called for 
a declaration, might have entered a nonſuit, if it were not 
delivered for ſome time during the fame term l. But if 


the defendant had appeared the firſt term, and given no 


rule to declare, the defendant's attorney might have been 
compelled to accept a declaration the ſecond term, with an 
imparlance; and the declaration might have been entered 
as of that term, with an imparlance over to the next term, 
or 1n the firſt term with an incipitur, as the caſe required m. 
In ſuch caſe, however, if the plaintiff had not declared the 
ſecond term, a nonſuit might have been entered at the end 


2 Hen. IV. 15, 23. 22 Edw. IV. 1. & Hardr, 36;. % 19 Hen. VIII. 6. 
Moor, 79. 3 Leon. 14. Beul. & Dalis. 163 8. C. 6 Mod. 6 Mod. 6, 7, 8. 1 
Salk 216. S. C. i Gilb. C. P. 40, 41. * R. M. 1654. F 15. K. B. i R. M. 
1654. F 15. C. B. m R. M. 1654. C15. K. B. = 1d ibid. | 
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of the ſecond term, upon a continuance over by dies datus, 
but not the third term or after n. 

This was plainly agreeable to the ancient practice of the 
court of common pleæas o. And now the plaintiff, accord- 
ing to the modern practice of that court, has a general li- 
- berty to declare by original, till the end of the next term 

after the return of the proceſs, whether it be returnable 
on the firſt, or any other return of the term p. But ſtill 
the defendant muſt, before the end of the ſecond term, 
or within four days after, enter a rule for the plaintiff to 
declare, and demand a declaration in writing a; and if 
the plaintiff do not declare before the rule is out, the de- 
fendant may, at any time before the eſſoin day = the next 
term, ſign a non- pros, but not afterwards” : and the plain- 
tiff is not allowed any longer time to declare, without 
leave, than the time limited by the defendant's rules. But 
if the plaintiff be not called upon hy rule to declare, he 
hath all the vacation of the ſecond term to declare in t. 

The declaration is a Jegal ſpecification of the cauſe of 
action: and, in actions by original, ſhould be entitled of 
the term in which it is filed or delivered. The venue 
ſhould be laid in the county where the original was brought; 
for otherwiſe, we have ſeen, the plaintiff will Joſe his 
bail u. In account, annuity, covenant, debt, detinue, and re- 
Plevin, where the original is a ſummons, the declaration 
begins by ſtating, that the defendant was ſummoned to an- 
ſwer: in actions on the caſe, Jedment, treſpaſs, & c. where 
the original is an attachment, it ſtates, that he was attached 
to anſwer v. But where by the declaration it appears, that 
the defendant was ſummaned inſtead of attached, or vice verſa, 
the defendant cannot demur, without craving oyer of the 
original, and ſetting it forth, in order to ſhew that it does 
not warrant the declaration v. | 

It was formerly uſual, for the declaration to repdat the 
whole of the original writ x. But this practice being pro- 
ductive of great and unneceſſary prolixity, a rule of court 


oR. M. 1654 & 14, 16 C. B. „ R. H 9g Ann. C. B. «R. M. 1 G. II. 
Reg. 2. C. B. * R. H. 9 Ann C. B. R. M. to G. II. Reg. 2. (4). K. B. 
„ fl. 9 Aan. C. B. 1 Pr. Reg. 121. uv Ante, 181. R. H 22 G. III. c. B. 
entre » Com Dig. tit. Tleader, C. 12. » Cro, Jac. 108. Cro. Car. 91. 1 
Saund. 318. 1 Sid. 25 2 Keb. 544. 1 Mod 3. S. C 4 Mod. 246. 2 Salk. 
Tot. 6 Mod 28. S. C. Fort 341. Caf temp. Hardw. 189. Bernd u. Aſt, 
C. B. Con. Dig. tit, leader, C. . 


Was 


' OF THE DECLARATION, &. 123 


was made, that © declarations in aQiofis upon the caſe, 
c and general ſtatutes, other than debt, repeat not the ori- 
« ginal writ, but only the nature of the action; as that 
«© the defendant was attached to anſwer the plaintiff, in a 
ce plea of treſpaſs upon the caſe, or in a plea of treſpaſs and con- 
66 tempt, againſt the form of the ſtatute J. nd even in 
treſpaſs, vi et armis, commenced by original, it has been 
deemed ſufficient, on a general demurrer, to ſtate, in the 
declaration, that the.defendant was attached to anſwer the 
plaintiff in @ plea of treſpaſs, without ſetting forth the eir- 
cumſtances 2. | 1 
In actions by 6:1, the plaintiff may declare, as a matter 
of courſe, at any time before the end of the next term 
after the return of the proceſs: and if he be not ready 
to declare within that time, he may obtain a ſide- bar rule, 
from the clerk of the rules, for further time to declare, 
until the firſt day of the enſuing term; a copy of which 
rule ſhould be ſerved on the defendant's attorney, or ſtuck 
up in the king's bench office, if the defendant have not ap- 
peared bd. This rule caunot, in general, be had where the 
defendant is a priſoner e. But where, on a writ againſt 
three, one was arreſted and lay in gaol, and the- other two 
abſconded, the court refuſed to diſcharge the priſoner ; 
ſaying that he muſt appear for all, or lie in gaol till the 
other two be outlawed d, But the plaintiff, in ſuch caſe, 
ſhouid move the court, or apply to a judge, for time to de- 
clare againſt the priſoner, until the outlawry or appearance 
of the other defendants e. If the plaintiff be ſtill unpre- 
pared, he may obtain other rules for time to declare, from 
the beginning to the end of the term, and from the end of 
one term to the beginning of another, alternately, as often 
as may be neceſſary. But after ſeveral rules have been ob- 
tained, the court, on motion, will make a peremptory one, 
for the plaintiff to declare, before the end of the term, in 
which the motion is made f. 5 | 
The declaration upon the bil is a mere copy of it; and 
ſhould corrreſpond with the proceſs, in the names and de- 


YR. M. 1654. $ 12, = Carth, 108. Stat. 13 Car. II. ſtat. 2, c. 2.4 4 
And for the ancient time of declaring by bi/l, fee Gilb. C. P. 40, 41. Stat. 8 
Eliz. c. 2. Hao, introd 2. 3 Bulſt. 214. Cro. Jac. 620. 2 Keb. 478, 812. 12 
Mod. 217, R. M. 10 G. II. Reg. 2. (6). 2 T. R. 112. 3 T. R. 123, 4. 
> Impey, 153. < Pr. Reg. 327. Per Cur. E. 12 G8. II. 2 Cromp. 9. 
Barnes, 396, 401. 2 Blac. Rep. 759. ». ibid. i Impey, 153, 
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ſcription of the parties: for if there be a material variance, 
the court will ſet aſide the proceedings. But where pro- 
ceſs is taken out againft the defendant by a wrong name, 
and he appears by his right name, the plaintiff may declare 
againſt him by the name in which he appears, ſtating that 
he was arreſted, or ſerved with proceſs, by the other: for 
by appearing, the defendant admits himſelf to be the perſon 
ſued; and ſo the variance is immaterial s. In ſuch caſe, 
however, if the defendant do not appear, the plaintiff can- 
not rectify the miſtake by appearing for him, in his right 
name, according to the ſtatute b. 

Upon general proceſs, the plaintiff may declare qui tam, 
or as executor or adminiſtrator, & i. But this rule will 
not hold 2 converſo; for where the proceſs was to anſwer 
the plaintiff gui tam, &c. and the declaration was in his 
own name only, omitting the gui tam part, the court held 
the variance to be fatal, and ſet aſide the proceedings k. In 
a a ſubſequent caſe, the proceeding were ſet aſide, where 
the proceſs was to anſwer the plaintiffs as aſſignees of a 
bankrupt, and the declaration was in their own right ; for 
the plaintiffs cannot declare generally, on proceſs ſued out 
in a ſpecial character l. 

The declaration by 570 ſhould regularly be entitled of the 
day on which the writ is returnable : for the bill, of which 
jt is a copy, cannot be filed till bail be put in, which cannot 
be till the return of the writ. And where there are ſe- 
veral defendants, who put in bail of different terms, the 
declaration ſhould be entitled of the term when the laſt 
bail was put in n. In practice it is uſual, when the cauſe of 
aXion will admit of it, to entitle the declaration generally, 
of the term in which the writ is returnable 3 and though 
fled or delivered, it cannot regularly be entitled, of a 
| ſubſequent term ©. But it ſhould always be entitled, after 
the time when the cauſe of action is ſtated to have accrued: 
1 where the cauſe of action is ſtated to Have ac- 


x Sow and Nein. H. 23 G. III. Boyne againſt Mills, M 26 G. III 3 T. 
R Gli. n 3. T. R 611. 1 2 Str. 1232. 4 Bur 2427. 1 Meggs and an- 
other, aſſigutes of Cichran, agarnit Ferd. E. 25 G. III. It appears however, 
to hive been the opinion of Tates, It. in the caſe of Canning and Pavit, 
(4 Bur 2417.) that though the plaiatff file himſelf executor, or give himſelf 
envy other ſuperflugus defcription in the proceſs, and declare otherwiſe, yet this 
will not hurt, far the demand 15 ſtill the fame. 2 Blac. Rep 722. 3 Will. 141. 
S. C. = Cul. temp. Hardw. 141. But vide ante, 117. 1 Will, 242, 3 
64. | | . 
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crued, after the firſt day of the term in which the writ 


is returnable, the declaration ſhould be entitled of a ſubſe- 


quent day in that term, and not of the term generally : 
for a general title refers to the firſt day of the term; and 
upon ſuch a title, it would appear that the action was com- 
menced, before the cauſe of it accrued. Yet, where the 
cauſe of action was ſtated to have accrued on the rſt day 
of term, the court on demurrer held, that the declaration 


might be entitled of the term generally; for the delivery 


of the declaration is the act of the party, and in ancient 
times it could not have been delivered till the fitting of 
the court; ſo that the cauſe of action might well have 
accrued, before the actual delivery of the declaration p. 
Where a declaration is improperly entitled, the plaintiff 
may have it correed, on an affidavit of the fact a. Or 
it may be ſet right, at the inſtance of the defendant, if 
neceflary for his defence: Thus, where the declaration is 
entitled of the term generally, and the defendant pleads 


plene admini ſtravit r, or a tender made before the exhibiting 


of the bill, upon which he would give in evidence an ad- 


miniſtration of aſſets, or tender made, between the firſt. 


day of the term to which the hill relates, and the day of 
ſuing out the writ ; he has a right to call upon the plain 
tif, to entitle his declaration properly *. | ; 
The venue by bill is local or tranſitory, as by original t. 
In local actions, it mult be laid in the county where the 
cauſe of action aroſe : In tranſitory actions, it may be laid 
in any county. The county in the margin will help, but 
not hurt u. Hence, if there be no venue laid in the body 
of the declaration, reference muſt be had to the margin; 
but where a proper venue is laid in the body, the word in 
the margin will not vitiate it v. The charge of the decla- 
ration ought to be expreſs and poſitive, and not merely by 
way of recital. Therefore in freſpaſt, when the injury is 
immediate, a declaration by 37¼, ſtating that whereas, or 
wherefore, the defendant did the act complained of, is bad 
on ſpecial demurrer ; and was formerly holden to be ſo, 


y1T.R. 116. 41 Will 78.. T Caf. temp. Hardw. 141. 1 Str. 648, x 
Wilſ. 30 8. C. cited 1 Will. 304. S. P. t Ante, 10. » Lord Haydevicke was 
of Opinion, that the word ff. in the margin of the declaration, was not ori- 
ginally meant to ſignify the county, but was only a denotation of each ſection 
or paragraph in the record. Cal. temp. Hardw. 344. » Caf. temp, Hardw. 
343, 4 Barnes, 483. 3 T. R. 387. | 
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in arreſt of judgment *: but now, it may be amended, at 
any time before or after judgment, by a right bill; the 
time of filing whereof-the court will not inquire into x. 
And by origina!, the count-part being helped by the recital 
of the writ, this fault is not fatal, even on a ſpecial de- 
murrer y. It was anciently neceſſary to find pledges to pro- 
ſecute, and add their names to the bill and declaration 2: 
But they are now holden to be mere matter of form, and 
may be found at any time before judgment a. 

The declaration itſelf was formerly delivered to the de- 
fendant's attorney, who made a copy of it, and then deli- 
vered it back b. But the copy is now made, on treble- 
penny ſtamped paper, by the plaintiff's attorney b; and 
either delivered to the defendant's attorney, or filed with the 
clerk of the declarations, in the king's-bench office. 
Where the defendant has appeared or filed bail, a copy of 
the declaration ſhould be delivered to his attorney ©, who 
ſhould pay for the ſame, after the rate of four-pence per 
ſheet, computing ſeventy-two words to a ſheet, together 
with the ſtamps or king's duty d; and four-pence for the 
warrant of attorney ©. In ſuch caſe, a delivery to the party 
himſelf is not good fo But where the defendant has not 
appeared or filed bail, or the defendant's attorney, or his 
elerk in his abſence, refuſes to pay for a copy of the de- 
claration, or if the abode of the defendant's attorney be 
unknown to the plaintiff's attorney, the copy ſhould be 
Fed with the clerk of the declarations, in the king's- bench 
office; and notice thereof given, without delay, to the de- 
fendant or his attorney 8. 

When the declaration is delivered, a notice to plead 
ſhou!d be indorſed on it. But when it is filed, the notice 
need not be indorſed h; but ſhould be delivered to, or 
left at the laſt or moſt uſual place of abode of the de- 
fendant i, or his attorney. And where an appearance is 


w 2 Salk. 636. 1 Str. 621, = 2 Str. 1181, 1162. y 1 Wilſ. 99. Barnee, 
452.8. C. 2 Wilf 203 = 9 Edw. IV. 27. Bro. Abr. tit Bill, 15. tit. Pledges, 
11 Dyer, 288, * 18 Edw IV. 9. 2 Hen VII. 1, 17. Stat. 4 & s Ann c. 16. 
& 1 Fort 330. Caf, remp, Hardw. 315. Barnes, 163. 1 Wilſ. 226. 2 Will, 
142. d R. T. 12 W. III. R. T 2 G. II. But ſce 8 Mod 379 and 2 Ld, 
Riym 140) by which this rule appears to have been made in T. 11 G. I. be- 
fore the (latute 12 G. I. c. 29. and the rule upon that ſtatute of T. 2 G. I. 
4 R. T. 12 W. 111 and note (a). e R. M. 5 Ann. Reg. II. £ Lofft. 332. 
e R. T. 14 W. III. K. T. 2 G. II. * Barnes, 226, 7. But ſee Barnes, 310. 
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entered, or common bail filed by the plaintiff, according to 


the ſtatute, the notice ſhould exprefs the nature of the ac- 
tion, at whoſe ſuit it is proſecuted, and the time limited 


| by the rules of the court for pleading ; and that in caſe the 


defendant do not plead by ſuch limited time, judgment will 


be entered againſt him by default i. 


If the declaration be filed, and notice thereof given to 
the defendant or his' attorney, it is deemed to be a good 
declaration, from the time of ſuch notice only k; and 


therefore a rule to plead, given before notice of declara- 


tion, is irregular l. Yet, where the declaration was filed, 
on the laſt day of the ſecond term after the return of the 
writ, but the notice was not given till a little before the 
eſſoin- day of the following term, this was holden to be well 
enough; the maſter certifying it to be the practice m. The 
defendant muſt always receive and pay for a copy of the 
declaration, whether it be delivered or left in the office, 
before he can be admitted to plead ® ; and if he negle& to 
do ſo, the plaintiff's attorney may refuſe to accept his plea, 
and ſign judgment o. | pe 

Where the defendant has appeared or filed bail, or the 
plaintiff has entered an appearance, or filed bail for him, 
according to the ſtatute, the declaration muſt be delivered 
or filed abſo/utely. But it cannot be ſo delivered or filed, 
before appearance or bail; as the defendant till then is not 
in court p: Still however, for the ſake of expediting the 
cauſe, by rendering the times for appearance and pleading 


concurrent, it is provided, that“ upon all proceſs, re- 


&« turnable before the laſt return of any term, where no 


affidavit is made or filed of the cauſe of action, the 
plaintiff may 4 file or deliver the declaration de bene eſſe, 
or condi! ionally, at the return of ſuch proceſs, with no- 
tice to plead in eight days, aftcr the filing or delivery 
thereof ; and if the defendant do not file common bail, 
and plead within the ſaid eight days, the plaintiff having 
firſt filed common bail for him, may ſign judgment for 
want of a plza. And that upon all ſuch proceſs as 
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4 aforefaid, where an afhdavit is made and filed of the 


IR. T. 1 G. H. * R. T. 2G. II. 8 Mod. 379. 2 Ld. Raym. 2407. R. 
T. 1 G. II. 1 Pr. Reg. 131. Cai, Prac. C. B. 111, Barnes, 248. 8. C. m 3 
Bur. 1482. 2 T. R. 112. R. T. 12 W. III R. M. 10 G. II. Reg. 3. » 1 
Wil. 193. » Loſſt, 323. 2 . R. 719. 4 But he is not bound to do ſo. 
Car miehael agaiuſt Trautbect, T. 24. C. III. Antc, 155. , 
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cc cauſe of action, the declaration may be filed or deli- 
cc yered de bene eſſe, at the return of ſuch proceſs, with 
© notice to plead in four days after ſuch filing or delivery, 
& if the action be laid in London or Middleſex, and the 
ac defendant live within twenty miles of London; and in 
&« ejght days, if the action be laid in any other county, 
& or the defendant live above twenty miles from London: 
4 and if the defendant put in bail, and do not plead in 
ic due time, judgment may be ſigned; provided the de- 
& Glaration, in either caſe, be filed or delivered, and no- 
& tice thereof given, four days excluſive before the end of 
c the term, and a rule to plead be duly entered r.“ 

Upon proceſs returnable the laſt return of the term, the 
declaration cannot be filed or delivered de bene eſſer; nor 
can it be ſo filed or delivered, upon proceſs returnable on 
any other return, after the defendant has appeared or fled 
bailr; or after the time for his appearance is expired*, 
Where the defendant has neglected to appear, or file con- 
mon bail in due time, the plaintiff muſt enter an appear- 
ance; or file common bail for him, according to the ſta» 
tute ; and then file or deliver his declaration abſolutely : and 
where the neglect is of putting in or perfeQting ſpecial bail, 
the plaintiff muſt proceed againſt the ſheriff, or his bail 
upon the bail- bond. | | | h 

If the plaintiff do not declare in due time, he is liable to 
be nonpros d. But unleſs the defendant's attorney take ad- 
vantage of the plaintiff's neglect, by ſigning a judgment of 
nonpros, the plaintiff may declare by bill, at any time with- 
in a year next after return of the proceſs t. The judgment 
of nonpros u or nonſuit, for want of a declaration, is a final 
judgment, and ſigned with the clerk of the judgments, in 
the king's-bench office; an incipitur being firſt made on a 
roll, and on a ſheet of paper, called a judgment- paper, 
ſtamped with a double half crown ſtamp. In actions by 
bill, it is founded on the ſtatute 13 Car. II. ſtat. 2. c. 2. 3 
3. by which it is enacted, “ that upon an appearance en- 


r R. T. 22 G III. Former rules, T. 6 & 6 G. H. M 10 G II. » 1 Bor. 
86. Barnes, 342. Pr. Reg. 145, 6 2 T. R. 720. tz T. R. 112; 3 T. R. 
123, 4. But ſee 12 Mod 217. R. M. 10G II Reg 2 (3) contra. u It ig 
called a judgment of nonpres, from the words non proſequitur, & c formerly 
uſed in entering it up, And this ſcems to be the proper appellation of the 
judgment, in actions by bil}; but in action: by eriginal, where the language 
of the judgment was noanproſequitur breve vel «<xcTAm, it is more commonly 
called a judgment of aeaſuit, Ante, 218, &c, | 
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© tered for the defendant; by attorney, of the term where- 


« in the proceſs is returnable, unleſs the plaintiff ſhall put 


& its the court from whence the proceſs iſſued, his bill 


b or declaration againſt the defendant, in ſome perſonal 


« action or cjeAment of farm, before the end of the 
« term next following after appearance, a nonſuit for 
« want of a declaration may be entered againſt him; and 


« the defendant ſhall have judgment to recover coſts againſt 
« the plaintiff, to be taxed and levied in like manner as 


« upon the 23 Hen. VIII v.” The proviſions of this ſta- 
tute are confined, in terms, to caſes where the defendant 
has been arreſted: but it has been holden, that if a de- 
f-ndant appear at the return of the proceſs, and put in bail 
though he never were arreſted, nor the proceſs returned, 
vet if the plaintiff do not declare within #4wvo terms, a non- 
pros may be entered againſt him w. Hence it is a general 
rule, that on all proceſs iſſuing out of this court, return- 
able at a day certain, if the defendant appear by his attor- 
ney, and file bail of the term wherein the proceſs is re- 
tucnable, and the plaintiff do not declare before the end of 
the term next following, a nonpros may be ſigned, without 
entering any rule to declare, or calling for a declaration x. 
But a nonpros can never be ſigned, unleſs bail be filed of the 


term wherein the proceſs is returnable y; and therefore it 


cannot be ſigned, where a priſoner is ſuperfeded for not 
ceclaring, &. on filing common vail z. ; 

In a joint action, it is ſaid, the plaintiff cannot be non- 
prord by one or more of the defendants, without the 
others a. And this is univerſally true in actions by original, 
where the plaintiff cannot proceed againſt the defendants 
ſeverally, upon a joint writ. But upon proceſs in treſpaſs, 
if the plaintiff declare, ſerve a notice of declaration, or 
even take out a rule for further time to declare, againſt one 
or more of ſeveral defendants, and do not proceed againſt 
the others, the latter may fign a judgment of nonpro? b. 
Even in treſpaſs, however, there ought to be but one 
judgment of nonpros, for all the defendants, unleſs the 
plaintiff has indicated his intention of proceeding againſt 
them ſeverally; for the treſpaſs is joint, and though the 


vC.15. » 2 Salk. 455, 7 Med. 32.S. C. R. M. 10 G. Mi. reg. 2. (3). 
Gilb. K. B. 245. „Helmet v. White, E. 11 G. III. Arte, 125. Impey, 


415. 1 Cromp. 127. Doug. 161. »2 T. R. 257. 
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plaintiff may declare ſeverally, yet it remains Joint, till 
it be ſevered by the declaration — 6. | 
Wherever the defendant is entitled to a judgment of 


nuonpros, he is, as a neceſſary conſequence, entitled to 


coſts; for which he may either take out execution, or 
bring an action of debt upon the judgment. It has even 
been holden, that an executor is liable to pay coſts, upon a 
judgment of nonpros ©. And the court, in two caſes, have 
ordered the coſts to be paid by the plaintiff's attorney; in 
one of them, at the inſtance of the defendant, upon an affi- 
davit that the plaintiff could not be found f: and in the 
other, at the inſtance of the plaintiff himſelf, where his 
attorney refuſed to proceed, without being furniſhed with 
moneys. | 

If the judgment of nonpros be regular, the court will not 
ſet it aſide h. But it may be ſet aſide on motion, if irre- 
gular, with the proceedings that have been had upon it. 
A judgment of nonpros cannot regularly be ſigned pending 
an injundtion i. And where it was ſigned for not ad- 
journing an eſſoin, caſt upon a ſpecial capias, and the plain- 
tiff took no notice of it, but delivered his declaration, and 
after the rule to plead was out, and a plea called for, 
ſigned judgment; the court, conſidering it as a trick, de- 
clared, that as there was no colour for the eſſoin, or to ex- 
-pe@ the plaintiff to ſearch after a nonpros, and there was 
no notice. given of it, the plaintiff was right to go on; and 
therefore they refuſed to ſet aſide his judgment K. 


e 2 Salk. 455. Com. Rep. 74. S. C. 4 Bur. 2418. Vin. Abr. tit. Cefts, 4 
V. 341. contra. 423 Hen. VIII. c, 15, 8 Eliz. c. 2. 4 Jac. I. e. 3. 13 Car. U. 
at. 2. c. 2. 1 T. R. 373. © 3 Bur. 1584, 1 Str. 402; & Say, Rep. 172. 

h 1 Bur, 401; i B:wwfer v. Price, E. 20 G. III. * 2 Str. 1194. 
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CHAP. XIX. 


or IMPARLANCE, AND TIME FOR PLEADING; AND 
OF THE SUMMONS , AND ORDER FOR FURTHER 
TIME. . 


p HE piaintiff e declared, the defendant is al- 
k lowed a certain time to prepare for his defence; and 
that either with, or without an imparlance. 
Imparlance is ſaid to be, when the court gives a party 


Jeave to anſwer at another time, without the aſſent of the 


other party a; and in this ſenſe, it ſignifies time to reply, 
rejoin, ſurrejoin, 8&6. But the more common  ſignification 
of imparlance is time to plead b: and it is either general e, 

without ſaving to the defendant any exception, which is 
elways to anothef term d; or ſperial, which is ſometimes to 
another day in the ſame term ©, with a ſaving of all excep- 
tions to the writ, bill, or count; or of all exceptions what- 
ſoever : which latter. is called a general-ſpecial imparlance. 
The general imparlance is of courſe, where the defendant 


3s not bound to plead the ſame term; but a ſpectal impar- | 


Jance is not allowed, without leave of the court f. 


After a general imparlance; the defendant can only plead 


in bar of the action s; and cannot regularly plead to the 
Juriſdifion of the court h, in abatement h, or a tender and 
zouts tems priſt. It is then "alſo too late to claim conuſance b 


or demand oyer of a deed h, &. After a ſhecias i imparlance, 


the defendant may plead in abatement i, though not to the 
juriſdiction of the court. And where the defendant plead- 


ed a miſnomgr in abatement, after an imparlance, which 
was entered thus, And A B. who was arreſted by the 


name of A C. comes, &.“ the. court held this to be 


tantamount to a ſpecial imparlance E. After a general- 


ſpecial imparlance, the defendant may not wy plead in 


« Com. Dig. tit, Fladir. D. 1. „ 2 Mod. 62. 2 Sbow. 
© Hardr. 365. 1 Lutw. 46. 12 Mod $29. 8. C. Gilb. C. Pi Ow ac. 
Abr. 27, 8. 3 Blac. Com. 301. 46 Mod. 28. 6 Mod. 8. ek 127. 
Com. Dig. tit Pleader, D. 1. R. E. 5 Ann. & 4 Bac. Abr. 29. Gilb, C. P. 
184. b Vide et. 11 Lutw, 6. * 1 Blac, Rep. 51. 1 Will, a61. 8. C. 
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abatement of the writ, bill, or count, but alſo privilege l, 


which is a plea to the perſon of the defendant, affecting the 
juriſdiclion of the court m. But he cannot plead a tender 
and touts temps priſt, after any kind of imparlance n; for by 
craving time, he admits he is not ready, and ſo falſifies his 
plea. A tender muſt therefore be. pleaded before imparlance, 
of the ſame term with the declaration; unleſs the. declara- 
tion be delivered or filed ſo late, that the defendant is not 
obliged to plead to it that term: and then it may be plead- 
ed of courſe, within the firſt four days incluſive of the next 
term o, or even afterwards, upon motion, as of the preced- 
ing term P, 1, | 
If the defendant plead in abatement after a general im- 
parlance, to the juriſdiction of the court after a ſpecial 
imparlance, or a tender after any kind of imparlance, the 
plaintiff may demur d, or alledge the imparlance in his repli- 
cation, by way of eſtoppelr; but if the plaintiff, inſtead of 
demurring or alledging the eſtoppel, reply to the ſpecial 
:nuger of the plea, the fault is cured +. 
merly, the defendant had always an imparlance, to 
the next after the return of the proceſs, unleſs the 
proceedings were by original t, upon a habeas corpus, for or 
againſt attornies or other privileged perſon, or againſt priſen- 


ers in cuſtody of the marſhal u. On proceedings by origi- 


nal, if the action were laid in London or Middleſex, and the 
_ defendant appeared before the /aft return of the term; or 
if the action were laid in any other county, and the defen- 
dant appeared the jr? return of Hilary or Trinity term, 
or before the ird return of Michae/mas or Eaſter term; no 
imparlance was allowed, without conſent or ſpecial rule v. 
So upon a habeas corpus, returnable in Michaelmas or Eaſter 
term; if the declaration were delivered before the third 
return, the defendant was not entitled to an imparlance v. 
And where the proceedings were for or againſt aftornies 


Lt Lev. 54. Hardr. 365. 1 Lutw. 46. 12 Mod, 829. S. C. Gilb. C. P. 


165, 211. m5 Mod. 335. n 4 Bac. Abr. 28 Gilb. C. P. 184. Sty. P. R. 
463. 2 Lil. P. R. 37. 1 Sid. 368. 2 Mod 62. 2 Salk. 622. 1 Ld. Raym. 264. 
Carth, 413, 14. 8 C. 1 Lutw. 238. 9. R. E. 8 Ann: (a). R. T. 5 & 6 G. II. 
60). But ſee Dyer, 300. 1 Bur. 69. » Barncs, 343, 381, 355, 357, 35% 
361, 262. 4 Sty. P. R. 465 3 Infl. Cler. 4d. Green v. Simmiſtes, H. 27 G. 
III. „ Lutw: 23 3 Inft. Cler. 39. 11 Ventr. 236. t Skin. 2. but ſee 8 
Mod: 228. « REM. 5 Ann. III (2). Gilb. K. B. 310. Gilb. C. P. 43, 182. 


184. 
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4 Bac. Abr. 27, » R. . 1654. G15. w 1 Mod. 1. 2 Salk, 515. 1 Will, 


TIME FOR PLEADING, &. 133 


or other privileged perſons x, or againſt priſoners in cuſtody. 
of the marſhal y, the defendant was bound to plead, with- 
out any imparlance, the ſame term the declaration was de- 
livered, if delivered four days excluſive before the end of 
the term. Afterwards, when the clauſe of ac-etiam had 
been introduced into the bill of Midd/:{-x, and other pro- 
ceſs in treſpaſs, it became a rule, that where the cauſe of 
action was ſpecially expreſſed in the proceſs, the defendant 
ſhould not have liberty of imparling, without leave of the 
court; but ſhould plead within the time allowed, by the 
courſe of the court, to defendants ſued by original writ . 
And at length it was determined, that even upon a ſpecial 
capios by original, the defendant ſhould not be obliged to 
plead, ſooner than upon a common /atitat 2. The former 
diſtin ions upon this ſubje& being thus gradually aboliſhed, 
it is now ſettled a, that where the defendant has appeared, 
or filed bail, upon any kind of proceſs, returnable the firſt 
or ſecond return of any term, if the plaintiff declare in Lon- 
don or Middleſex,” and the defendant live within tweyty 
miles. of London, the declaration ſhould be delivered 1 
abſolutely, with notice to plead within four days; or iWWaſe 
the plaintiff declare in any other county, or the defendant 
live above twenty miles from London, within eight days 
excluſive b after the delivery or filing thereof; and the de- 
fendant muſt plead accordingly, without any imparlance 4: 
or in default thereof, the plaintiff may ſign judgment. 
Where the defendant has not appeared, or filed bail, 
the rule © is, that“ upon all proceſs returnable before the 
* laſt return of any term, where no affidavit is made and 
filed of the cauſe of action, the plaiatif may file or 
* deliver the declaration de bene eſſe, at the return of 
* ſuch proceſs, with notice to plead in eigiit days excluſſve d, 
_* after the filing or delivery thereof;” being the ſame: 
time as is allowed for the defendant to appear and file 
common bail ©; and“ if the defendant do not file common 
„bail, and plead within the ſaid eight davs, the plain- 
„tiff, having filed common bail for him, may ſign judg- 
© ment for want of a plea c.“ But if the declaration be 
not filed, until after the return of the proceſs, the defen- 


* 2 Salk. 5179.6 Mod. 175. R. E. 5 W. & M. III. SF 3. (a). and ſee R. M. g 
Ann. III. (a). v R. H. 2 8 I. = 1 Str. 684. R. T. c & 6 G. I. VN. 
T. 5 & 6 G. II. (a). e R. V. 22 G. III. and ſee the former rule of M. 10 
G. U. Reg. 23. 4 Id. (a); + Ante, 122. | 
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dant "A eight days to plead, from us time of filing it, 
whenever it may be f. And “ upon all ſuch proceſs, 
„ where an affidavit is made and filed of the cauſe of 
cc action, the declaration may be filed or delivered de bene 
* efſe, at the return of ſuch proceſs, with notice to plead 
in four days after the filing or delivery, if the action be 
& laid in London or Middleſex, and the defendant live within 
twenty miles of London, and in efrght days, if the action 
be laid in any other county, or the defendant live above 
twenty miles from London ;“ being the ſame time as 
allowed for pleading, where the declaration is delivered 
or filed abſolutely s : cel; „ if the defendant put in bail, 
% and do not plead within ſuch times as are reſpeRtively 
6 before-mentioned, judgment may be ſigned ©.” Hut in 
all the foregoing caſes, the declaration ſhould be delivered, 
or filed and notice thereof given, four days excluſive before 
the end of the term, a rule to plead duly entered, ane a plea 
demanded, when neceſſary h. | 

Where the proceſs is returnable the laſt return of tho 
term b, or where it is returnable before, but the declarati- 
on is not delivered, or filed and notice thereof given, 
four days excluſive he fore the end of the term i, the defend- 
ant is entitled to an imparlance ; and muſt plead within the 
flirſt four days of the next term, provided the declaration be 
delivered, or filed and notice thereof given, before the eſ- 
ſoin- day of that term: otherwiſe the deſendant will be al- 
lowed to imparl to the ſubſequent term. 

If four terms have elapfed, ſince the delivery or filing 
of the declaration, the defendfnt ſhall have a whole term's 
notice to plead, before judgment can be entered againſt 
him 1, unleſs the cauſe have been ſtayed by injundlim m or 
privilege ; and the notice in ſuch caſe muſt be given before 
the eſſoin-day of the term n: but it does not extend beyond 
the term ; and therefore a rule to plead may be entered, and 
judgment ſigned, in the vacation o. | 

It remains to be obſerved, within what time the defen- 
Gant muſt plead after changing the venue, demanding ayer, 
or amending the declaration. After changing the venue, the 


fi Bur. 86. Delatre aud Mango, M. 20 G. III. Ante, 133. R. T. 5 
& 6 G II. 76%. R. A 10G 1. Reg. z. R. T. 22 G. Ill. i R. T. 5 & 6 
O. II. {6}. * Vid Intrad. Tl. 1 R. -. 5 & 6 G. II (3). m Id. ibid. 2 Bur. 
660 Doug. Jl. 2 Blac. Rep. 784. un 2 Str. 1164, 1 Str. 211. centre. 
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defendant muſt plead to the new action, as he ſhould have 
done in the other, without delay p. After the delivery of 


oyer, the defendant ſhall have the ſame time to ple ad, 


as he had when he demanded it a. And if the plaiatiff 
amend his declaration, the defendant ſhall have two days, 
excluſive of the day of amendment, to alter his firit plea, 


or plead de novo r. 


If the defendant be not ready to plead, by the expira- 


tion of the time allowed him for that purpoſe, his attorney 


or agent ſhould take out a ſummons, and ſerve it upon the 
plaintiff's attorney or agent *, requiring him to attend 
a judge, and ſhew cauſe why the defendant ſhould not have 


Further time to plead. When the ſummons is taken out, 


and made returnable, before the expiration of the time for 
pleading, it is a ſtay of proceedings, pending the applica- 
tion: but it is otherwiſe when taken out, or made return-- 
able, after the expiration of the time for pleading u; nor 
will it operate as a ſtay of proceedings, where the object 
of it is "collateral to the time for pleading v, as to 
diſcharge the defendant out of cuſtody upon common 
bail, &c. | 

The plaintiff*s attorney or agent, on being ſerved with 
the ſummons, either indorſes his conſent to an order 
being made upon it, attends the judge, or makes default, 
In the latter caſe, the defendant's attorney or agent, after- 


waiting an hour, ſhould take out a ſecond ſummons, and 


after that a third (if neceſſary), which ſhonld he reſpectively 
ſerved and attended as the firſt. And if default be made 
upon three ſummonſes, the judge, on affidavit thereof, 
will make an order ex parte. But if any one of the ſum- 
monſes be attended, the judge will make an order upon, 
or diſcharge it, as he ſees cauſe; and if he make an order 
for a month's time to plead, it is underſtood to mean a lunar, 
and not a calendar, month w. | | | 
The order of a jndge for time to plead, muſt be ſerved 
in like manner as the ſummons. And it is either upon, 
or without terms. The uſual terms are pleading i ſuabiy, 


yPR. M. 1634 § 5. 4 R. T. 5 & 6 G. II. (3). 1 Str. 704. Id. and ſee 


R. M. 10 G. II. Rep 2. (6) For the mode of ſerving the ſummone, and on 


whom it is to be ſerved, ſee R. H. 8 G. III. Impey, 36, 7. » Say. Rep. 16g. 
Barnes, 240. 262. Caf, Prac C. B. 137. Pr. Reg. 292. S8. C. Barnes, 255. 
Caf. Prac, C. B. 144. S. C. Barnes, 254. Pr. Reg. 293. S. C. » Per Cur. 28 
G. III. „3 Bur. 1455. 1 Blac, Rep. 459. S. C. g 
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rejoining gratis, and taking ſbort notice of trial or inquiry. 
And where the defendant is an - executor or adminiſtrator, 
he muſt undertake not to plead any judgment obtained 
againſt him, ſince his time for pleading was out x; for 
otherwiſe he might confeſs judgments in the mean time, 
and plead them in bar to the plaintiff 's demand. 

An iſſuable plea is a plea in chief to the merits y, upon 

which the plaintiff may take iſſue, and go to trial 2. There- 
fore, a plea in abatement is not an iſſuable plea a2; nor a 
falſe plea of judgment recorded b, or other plea which 
does not go to the merits c. But a plea of tender has 
been deemed an ifſuable plea d, and alſo a plea of the ſta- 
tute of limitations e, or that a bail-bond was taken for 
eaſe and favour fo As to demurrers, there is a diſtinction 
between a real and fair demurrer, and a demurrer without 
good cauſes: The former is an iſſuable plea, within the 
meaning of a judge's order b; the latter is not, but only 
an evaſion of it i. By rejoining gratis is meant, rejoining 
without the common four-day rule to rejoin k. Short no- 
tice of trial, in country cauſes, muſt be given at leaſt four 
days before the commiſſion-day ; one day excluſive, and 
the other incluſive l. In town cauſes, two days notice 
ſeems to be ſufficient m: But it is uſual to give as much 
more, as the time will admit of. The defendant, however, 
is not precluded, by theſe terms, from demurring to the 
replication, if there be good canis n. 
Where the defendant is under a judge's order to plead 
iſſuably, and pleads a plea which is not iſſuable, the plain- 
tiff may conſider it as a mere nullity, and ſign judgment © ; 
and where ſeveral pleas are pleaded, one of which is not 
iſſuable, it will vitiate all the others P. But where it is 
doubtful whether the plea be iſſuabſe, the better way, in 
term-time, 1s to move the court to {ot it aſide q. 


x 8 Mod. 308. and ſee 1 Bulſt. 122, 2. y Barnes, 263. » 2 Bur. 782. 

r r Bur. 59, Barnes, £63.' b Blac. Rep. 376. © Valle v. Gardiner, H: 24 
G. III. Gillet and Ridley, C. B. 41 Bur. 59. Barnes, 263. 3 F. R. 124. 
2 T. R. 390 contra. 1 Bur. 605. & 3 Bur. 1788, 9. h 2 Str. 1185. i Say. 
Rep. 88. Gilleit & Ridley, C. B. * Barnes, 271. 1 R. E. zo, G. III. 37. 
R 660, m br! Reg, 390. n R. F. 6 & 6 G. II. (65). 2 Str. i185. » Valle 
* Gardiner, H. 24 G. I. y 3 T. R. 305. 41 Bur. 59. 2 T. R. 390. 
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CHAP. XX, 


or THE RULE TO PLEAD, AND DEMAND OF A®PLEA, 
\ 


| 1 a defendant be bound by rule of achind; or order of a 


judge, to plead by a time therein limited, it is incum- 
bent on him to do ſo, although the plaintiff do not enter 


any rule to plead, or call for a plea a. With this excep- 


tion, the plaintiff muſt in all caſes enter a rule to plead, 
whether the defendant have appeared or not; and where 
the defendant has appeared, he muſt alſo demand a plea, 
before he can ſign judgment. 

The rule to plead is the order of the court; and may 


be entered, at any time after the delivery, or filing and 


notice of the declaration, in term, or within four days 
after >; and Sunday is a day within this rule, unleſs it be 
the firſt or laſt ce. Anciently, there were two rules given, 
of four days each; the firſt ad reſpondendum, the ſecond 
ad reſpondendum peremptoriè d. Theſe were afterwards con- 


verted into one erght-day rule e; but now, © four days 
& only ſhall be allowed the defendant, from the time of 


giving any rule to plead f:“ which four days expire be- 
fore, with, or after the time for pleading, before he "can 
ſign judgment for want of a plea: But if they expire with 


or after that time, “ the plaintiff is at liberty to ſign his 


“judgment, the day after the rule for pleading is out; the 
declaration having been regularly delivered or filed, 
« and the defendant or his agent being called upon for 
« 2 picas.” | | 

When a rule to plead has been once entered, and the 
cauſe ſtands over to another term, without any further 
proccedings, a new rule to plead ſhould regularly be enter- 


ed in that term, to entitle the plaintiff to ſign judgment 


for all judgments muſt be entered, the ſame term in which 
rules are given b. Where the declaration is amended, if a 


R T. 5 & 6G. II. Pr. Reg. 290, 291. Caſ. Prac. G. B. 67, 141. 8. c. 
d Impey, 140. b 2 Salk, 624. 1 Str. 86. 4 Vid. Intred. II. 2 Salk. 517. 
e 2 Balk, 617. e R. T. 1 G. II. 2 Str. 1192. £ R. H. 2 G. ll, reg. 3. 
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rule to plead be entered the ſame term the amendment is 
made, though before ſuch amendment, it is ſufficient i; 
otherwiſe a new rule to plead muſt be entered. And where 
the plaintiff, after giving a rule to plead, has been delayed 
by injunction, he may ſign judgment after the injunction i is 
diſſolved, without a new rule k. 

The demand of plea is a notice in writing from the 
plaintiff's attorney 3 and, except where the defendant is 
in cuſtody of the ſheriff l, &c. muſt be made in every caſe 

where the defendant has appeared m. But before the de- 
fendant has appeared en, or after the plaintiff has entered 
an appearance, or filed common bail for him, according 
to the ſtatute 9, or where the defendant is in cuſtody of the 
ſheriffy, &c. the demand of a plea is unneceſſary. It is 
uſually made pending the time for pleading ; and the plain- 
tiff cannot ſign judgment, till the expiration of twenty. -four 
hours from the time of making it 9. But if the time for 
pleading be out, judgment may be ſigned at any time after 
the twenty-four hours are expired; and therefore if the plea 
be demanded in the morning, the plaintiff is not obliged to 
wait, until the opening of the office, in the afternoon of the 


following day k. 


i2 Salk. 617. R. M 10 G. II. eg. 2. (b). * 2 Bur. 660. Doug. 71. 2 Blae 
Rep. 784. Barnes, 238. 1 1 T. R. 591. 1 Wilſ. 134. 1 T. R. 635: 
0 R. T. 1 G. II. 85 249. 1 T. R. 591. 4 1 Blac. Rep. 50. 111. 
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CHAP. XXI. 


or SETTING ASIDE, AND STAYING PROCEEDINGS, 


N the defence of an action, one of the firſt things to be 
attended to, on the part of the defendant, is the regu- 
larity of the proceedings; for if they are irregular, the 
court on motion will ſet them aſide. | 
A motion is an application, by counſel, for a rule or 
order of the court; and it 1s either for a rule abſolute in 
the firſt inſtance, which is ſometimes moved for in court, and 
ſometimes drawn up on a motion paper ſigned by counſel, and 
delivered to the clerk of the rules; or it is only for a rule 
to ſhew cauſe, or as it is commonly called a rule ., or 
unleſs cauſe be ſhewn to the contrary, which is afterwards 
moved to be made abſolute. | | | 
Motions are of a civil or criminal nature. Of the latter 
kind is the motion for an attachment, which may be moved 
for on account of contemptuous words, ſpoken of the 
court, (A. a) or its proceſs; (N.) for a reſcue, (N.) or diſ- 
obedience to a ſubpena, (N.) or other proceſs; (N.) againſt 
the ſheriff, for not returning the writ, (A) or bringing in 
the body; (A.) againſt an attorney for not performing his 
undertaking, (N.) or otherwiſe miſbehaving himſelf; (N.) 
and againſt other perſons, for non-payment of coſts b, 
(A.) or not performing an award, &c. (N.) An attach- 
ment for miſbehaviour is commonly . preceded by a motion 
for a rule to anſwer the matters of the affidavit ; and the 
party, being taken on the attachment, either remains in 
cuſtody, or puts in bail before a judge, (for he is not bail- 
able by the ſheriffc,) to anſwer interrogatories, to be ex- 
hibited againſt him d; which interrogatories mult be ſigned 


la clafling the different motions, the letter (A.) is uſed to denote that the 
Tale is abſolute in the Giſt inſtance ; the letters (A. 8) that it is drawn up on 
the fiprature of counſel ; the letters (A. C.) that it cannot be had without con- 


| ſent ; and the letter (N.) that, in the tirſt inftance, it is only a rule „. » The 


rule for an attachment for non-payment of cofts, on the maſter's allocatur, is 
abſolute in the firſt inſtance ; but where it is for the non-rayment of money 
generally, it is ouly a rule to ſhew cauſe. By Buller, Juſtice, M. 24. G. 3. 
© 1 Str. 479, 4 7 Mod, 31. 6 Mod. 43. 1 Str. 444, 4 Burr, 2106, 2129. 
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by counſel e, and if judgment be not given the man term, 
the name of the cauſe ſhould be inſerted in the liſt of mo- 
tions, appointed to come on peremptorily in the enſuing | 
termf. 

Motions of a civil nature are made on behalf of the 
plaintiff, or of the defendant. On behalf of the plaintiff, 
they are either for ſomething to be done, in the common 
and ordinary courſe of the ſuit, as to increaſe iſſues, (A) 
for a concilium, (A. S) or judgment on an old warrant of 
attorney, (A.) or nunc pro tunc; (N.) to enter up judgment 
and take out execution, after an award, where a verdict 
has been taken for the plaintiff's ſecurity, (N.) of ſeveral 
under- writers, where the reſt have agreed to be bound by 
it; (N.) or to take out execution pending a writ of error, 
c.: (N.) to amend the pleadings, or other proceedings in 
the courſe of the ſuit; (N) or to ſet aſide judgment of un 
Pros, (N.) non: ſuit, (N.) verdict, (N.) or inquiſition: (N.) 
or they are for ſomething to be done, out of the common 
und ordinary courſe of che ſuit, as for the defendant to 
abide by his plea, (A. S.) to refer it to the maſter to aſſeſs 
the damages, without a writ of inquiry, (N.) for the ex- 
ecution of a writ of inquiry before a judge, (N) or to 
have a good jury upon the execution of ſuch writ ; (A.) 
for a trial at bar, (N.) or in an adjoining county ; (N.) for 
a view 8, (A. S.) or ſpecial jury; (A. S.) to have witneſſes 
examined on interrogatories; (A. C.) or leave to. inſpect 
and take copics of books, court rolls, &c. 00 or to have 
them produced at the trial. (N.) | 

On behalf of the- defendant, motions may be conſidered 
as they ariſe, and ſucceed one another, in the courſe of 
the ſuit. Before declaration, they are to quaſh the writ, 
(N.) juſtify bail, (A.) reverſe an outlawry, (N.) or, after 
ſeveral rules for time to declare, that the plaintiff declare 
peremptorily. (A.) Aﬀter declaration, they are to ſet 
aſide an interlocutory judgment, for irregularity, (N.) as 
being ſigned contrary to good faith, (N.) or upon an at- 
fidavit of merits ; (N.) to ſet afide or ſtay proceedings, in 
actions upon. bail bonds, or in other actions, if irregular 
or untounded, (N.) and it the defendant is a prifoncr, to 


R N. 34 8. 3-5 T. R. 474 t R. H. % Dy. £12 2449- e In trel- 
paſs, the rule ora view is de un wh ona motion paps r ſigned by counſel ; 


due in other Oions, it is mo 8 1or fu court, and in lome calcs is only a rule 
do H. CW] cauir. | 
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difeharge him out of cuſtody, upon common bail, (N.) or 
if the proccedings are regular, to ſtay them upon terms; 
(N.) to compound penal actions, (A. C.) change the venue, 
(A) conſolidate actions, (N.) or ſtrike out fup-rfluous 
counts; (N.) for time to plead, or reply, &c. under ſpe- 
cial circumſtances; (N.) to plead ſeveral matters, (A. S.) to 
withdraw the general ifſue, and plead it de novo, with a no- 
tice of ſct-off, (A.) or upon paying my into court; 
(A.) to add or withdraw ſpecial pleas; (A. h) to pay the 
iſſue money into court, in a qui tam action; (N) to put 


off a trial, if the defendant is not ready, (N.) or if the 


plaintiff will not proceed, for coſts for not proceeding to 
trial, (A.) or inquiry, (A.) or for judgment as in caſe of a 
non ſuit; (N.) in arreſt of judgment, (N.) or for a ſug- 


geſtion, after verdict to intitle the defendant to coſts; (N.) 


to ſet aſide an execution, and diſcharge the defendant, or 


reſtore to him the money levied, or to retain 16 in the ſhe- 
riff's hands. (N.) | 


The defendant alſo, as well as the plaintiff, may move 
for a cencilium, (A. S.) or judgment, (A.) on demurrer, 


ſpecial verdict, or a writ of error; to amend; (N.) for a 


trial at bar, (N.) or in an adjoining counry; (N.) for a 
vicw, (A. S.). or ſpecial jury; (A. S.) to have witneſſes ex- 
2mined on interrogatories, (A. C.) or for leave to inſpect 
and take copies of books, court rolls, &c. (N.) or have 
them produced at the trial; (N.) or to ſet aſide a verdict, 


(N.) or inquiſition. (N.) Either party may likewiſe move 


to make 2 judge's order, ſubmiſſion to arbitration, or order 
of nift privs, a rule of court; (A.) to enlarge the time for 
mating an award, (A. C.) to ſet aſide an award, (N.) or 
judge's order; (N.) or for the maſter to make his report, 
(A) or review his taxation (N.) 

There are ſome motions peculiar to the action of eject- 
ment, fuch as for judgment againſt the caſual ejeQor i, 
(A. S.) or that ſervice on the tenant's ſon or daughter, 
&c. may be deemed good ſervice; (N.) for the landlord to 


be admitted defendant, inſtead of the tenant, (A. S.) or 


for leave to take out execution, in ſuch caſe, againſt the 


lo the three laſt caſes, the rule, though commonly abſolute in the firſt in- 
flance, 15 ſometimes only to ſhew cauſe. i Where there is any thing in the 
ſervice of the declaration, out of the common way, it ſhould be mentioned to 


the court ; and where the affidavit of ſerviee is deſective, they will give leave 
© Ele a ſupplemental affidavit, 
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caſual ejector, after the landlord has failed in his defence, 

(N.) And there are other motions, not neceſſarily connected 

with any action, as to ſet aſide an annuity, (N.) and deliver 

up the ſecurities to be cancelled, &c. | 
An attachment for non-payment of coſts, and againſt 

the ſheriff for not returning the writ, may be moved for 


the laſt day of term k. But a motion to anſwer the mat- 


ters of an affidavit cannot be made on that day |; or any 


motion which would operate as a ſtay of proceedings, un- 


Jeſs it appear to the court that, under the circumſtances, it 
could not have been made earlier: and Mr. Juſtice T wiſden 
uſed to cite the book of Edw. 4. and ſay, they were tv 
hear no law the laſt day of term m. 

A motion is in general accompanied with an affidavit, 
and ſomenmes preceded by a notice. The affidavit ſhould 
be properly intitled » and contain a full ſtatement of all 


the circumftances neceſſary to ſupport the application; and 


the rather, as it 15 a rule not to receive any ſupplementary 
affidavit on ſhewing cauſe. Motions and affidavits for at- 
tachments, in civil ſuits, are proccedings on the civil ſide 
of the court, until the attachments iſſue, and are to he 
intitled with the names of the parties o: but as ſoon as the 
attachments iſſue, the proceedings are on the crown fide, 
and from that time the king is to be named as the proſe- 
cutor q. And when a ſubmiſſion to an award is made 4 
rule of court, under the ſtatute, there being no action, 
the affidavits on which to apply for an attachment, for diſ- 
obeying the award, need not be entitled in any cauſe; 
but the affidavits in anſwer muſt q. An affidavit fworn be- 


fore the attorney in the cauſe cannot be read r, except for 


the purpoſe of holding the defendant to ſpecial bail s. And 
where an affidavit is made, before a commiſſioner, by 2 
perſon who from his ſignature appears to be illiterate, 
the commiſſioner taking the affidavit mall certify, or 
ſtate in the jurat, that it was read in his preſence, 
to the party making the ſame, who ſeemed perfectly to un- 
derſtand it, and wrote his ſignature in the preſence of the 
commiſſioner :. The notice of motion, though ſeldom ne- 
e*Nary u, is frequently given, in order to ſave time and 

* 1 Bor. G51. 8 Bur. 1686. 14 Bur 2802. m 2 Salk, 624. n 2 T. R. 
644. . #. 1d. 4 TT: N. 133 23.3 TT K-4001- 1M 
* Ante, 39. ( R. E. 31 G 3. 4T. R. 254. rde Ratate 24 W. 8.6.27 
requires notice of motion, for judgment as in caſe of a non-ſuit ; but, in this 


court, the rule to ſhew Cauie is decmcd a ſutfcieat notice, Lofft, 6s. Aliter 
in C. B. H. Blac, 1. v. 327. ; 
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expence, by affording the adverſe party an opportunity of 
ſhewing cauſe in the firſt inſtance, or by inducing the 
court to diſallow the colts of proceedings, taken after the 
notice, and before the motion. | ; | 
The rule to ſhzw cauſe is drawn up for a particular day 
in term; Previous to which it ſhould be duly ſerved. To 
bring a party into contempt, a copy of the rule muſt be 
perſonally ſerved, and the original at the ſame time ſhewn 
to him »: in other caſes, the ſame degree of ſtrictneſs 


| js not required in the ſervice of the rule, but it is ſufficient, 


without ſhewing the original, to leave a copy of it with 
any perſon repreſenting the party, at his dwelling-houſe or 
place of abode. And when a rule is obtained, to ſet aſide - 
proceedings for irregularity, and to ſtay proceedings in the 
mean time, the proceedings are ſuſpended for all purpoſes, 
till the rule is diſcharged w; therefore where the plaintiff 
took an aſſignment of the bail bond, pending a rule to ſhew 
cauſe, why it ſhould not be given up to be cancelled, on 
the defendant's filing common bail, the court ſet aſide the 
aſſignment, as having been made too ſoon. 

Cn the day appointed for that purpoſe, the counſel for 
the party called upon by the rule may ſhew cauſe againſt . 
it, either upon or without an athdavit, as circumſtances 
require. But an office copy muſt be firſt taken of the rule, 
and of the affidavit upon which it was granted, or otherwiſe 
counſel cannot be heard. Previous to ſhewing cauſe, it 


is uſual to deliver over the affidavit to the counſel for 


the rule, who has a right to make any objection ariſing on 
the face of it; and if a doubt arifes, upon the ſtatement 
of the facts contained in the affidavit, it is inſpected by the 
jndges, or read by the officer of the court. When an af- 
tidayit has been made uſe of, but not before, it may be filed 
12 order that, if it be not true, the party may be indicted 
for PEcmary. | 

it cauſe be not ſhewn on the day appointed, the coun- 
ie for the party obtaining the rule may move, the next 
day, to make it abſolute; which is done as a matter of 
courſe, if no cauſe be ſhewn, on an affidavit of ſervice. 
But it frequzntly ſtands over, by conſent of parties, or for 
inc accommodation of counſel, till a ſubſequent day, when 
the counſel on either fide may bring it on, by moving to 
make the rule abſolute, or diſcharge it; though if not 


v3T. R. 351, 4 ＋. N. 176. 
| brought 
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brought on, or enlarged, during the ſame term, it falls to 
the ground. When the counſel for the party obtaining 
the rule is not ready to ſupport it, he may move to enlarge 
the rule till a future day in the ſame or the next term; 


_ which is pretty much of courſe, when it is in his own delay, 


but otherwiſe the court will not enlarge the rule without 
conſent, or ſome evident neceſſity; and they will never 
enlarge the plaintiff's rule, when it would have the effect 
of continuing the defendant in cuſtody. In like manner, 
when the counſel for the party called upon by the rule is 


not prepared to ſhew cauſe againſt it, he may apply to en- 


large the rule till a future day; which is a matter of 
right, if the rule was not ſerved in time, ſo as to give the 
party an opportunity of anſwering it ; but otherwiſe the 
court may impoſe upon him what terms they think proper, 
and they commonly require him to file his affidavits, ſo as 
to give the adverſe party an opportunity of inſpecting them, 
previous to the day appointed for ſhewing cauſe. In caſcs 
of urgency, the court, towards the end of the term, will 
ſometimes enlarge the rule till a day in the vacation, when 


it is to be brought on before a judge at chambers. 


On ſhewing cauſe againſt the rule, the court either 
make it abſolute, or diſcharge it; and that, either with or 
without the coſts of the application, or ſuch coſts are di- 
refed to abide the event of the ſuit, When the proceed- 
ings are regular, and the application is made to the favour 
and indulgence of the court, the rule to ſhew cauſe is 
commonly made abſolute, on payment of coſts by the party 
applying : but when the proceedings are irregular, the rule 
to ſhew cauſe, why they ſhould not be ſet aſide, is generally 
drawn up with coſts, to be paid by the oppoſite party ; and 
if the rule be made abſolute in that form, the party ob- 


- taining it is intitled, by the terms of the rule, to the pay- 


ment of coſts, which the maſter will tax, and if they 
are not paid on demand, the court on motion will grant 
an attachment. But though the rule be drawn up with 


eoſts, yet the court in ſome inſtances will make it abſo- 


Jute without coſts, in which caſe each party pays his own; 
or they will direct the coſts to abide the event of the ſuit, 
in which caſe the party ultimately ſucceeding is intitled to 
them. And whenever a rule is drawn up with coſts, and 
the court do not mean the party ſhould have them, they 


will mention it. It, upon ſhewing cauſe, it appears that 
| there 
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there was no ground or foundation for the rule, the court 
will diſcharge it, with coſts to be paid by the party ap- 
plying; and whenever the rule is drawn up with coſts, the 
court, if they diſcharge it, will diſcharge it with coſts. 
But if there was any ground for the rule, and it is not 
drawn up with coſt, the court will, in general, diſcharge 
it without coſts; or they. will ſometimes order the coſts 
10 abide the event of the ſuit. And where nothing is ſaid 
about coſts in the rule, or by the court on making it ab- 
ſolute, or diſcharging it, they are conſidered as coſts in 
the cauſe, and muſt be paid to the party ultimately ſuc- 
cceding, if the rule be made before judgment; but if it be 
not made till afterwards, they depend entirely on the 
rule, and if nothing be ſaid therein concerning them, each 
party will have to pay his own coſts. 5 

In hearing motions, the courſe formerly was, to begin 
every day with the ſenior counſel within the bar, and 
then to call to the next ſenior, in order, and ſo on, as long 
as it was convenient to the court to fit ; and to proceed 
again in the fame manner, upon the next and every ſub- 
ſequent day, although the bar had not been half, or per- 
haps a quarter gone through, upon any one of the for- 
mer days; ſo that the juniors were very often obliged to 
attend in vain, without being able to bring on their mo- 
tions, for may ſucceſſive days*, This practice bearing 
hard upon junior counſel, Lord Mansfield introduced a dif- 
ferent rule, which has ever ſince been adhered to, of 
going quite through the bar, even to the youngeſt coun- 
ſel, before he would begin again with the ſeniors; even 
though it ſhould happen to take up two or more days, 
before all the motions, which were ready at the bar upon 
the firſt day, could be heard y. 

Particular days are appointed for certain buſineſs, as 
Tueſday and Friday, which are called paper days, for going 
through the paper of cauſes, wherein conciliums have been 
moved for, on the civil fide; and Wedn-ſday and Saturday 
for tranſacting buſineſs on the crown ſide. All motions 
or rules, in matters of length or conſequence, are, appoint- 
ed for particular days, and called on firſt 2. Special 
cauſes are to be argued in the ſame order they are enter- 


1 Bur, 3). „ 1d. 38. . Pref. to Bur. V. 
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ed in the paper, and not to be entered anew, or put off, 


without a ſpecial application to the court à; and all en- 
larged rules muſt come on, peremptorily, during the firſt 
week of the term b. If a rule be made abſolute, or diſ- 


charged, by ſurpriſe, the court will open it; and if, by 
miſtake, it be drawn up wrong, they will order it to be 
ſet right. | 


Analogous to theſe proceedings in court, is the praQtice, 
by ſummons and order, at a judge's chambers,' of which 
ſomething has been already ſaid, in treating of the mode 
of obtaining further time to plead ©. This practice ſeems 
to have ariſen, partly from the overflowing of the buſineſs 
of the court in term time, and partly from the neccſſity 
of certain proceedings being had in vacation, when the 
court is not fitting. And thougk extremely burthenſome 
to the judges, it manifeſtly tends. to the advantage of the 
ſuitor, the caſe of the practitioner, and the general ad- 
vancement of juſtice, by preventing the expence, trouble, 
and delay, which would enſue, if an application to the 


court were in all caſes neceſſary. The order obtained 


upon a ſummons is however ſubje& to an appeal, and the 
validity of it may be impeached two ways; either by 
moving the court to ſet it aſide, or, if made in vacati- 
on, by applying, in the next term, to fet aſide the pro- 
ceedings that have been had under it d. But if the or- 
der be acquieſced under, it is as valid as any act of the 
court: and a judge's order for a priſoner's diſcharge, un- 
der the Lords' act, made out ef term, has been held to be 
finale. Indeed, if it become neccffary to enforce the 
order by attachment, there muſt be a previous motion 


to make it a rule of courtf. But to return to the 


motion for ſetting aſide proceedings for irregularity. 
An irregularity may be defined to be the want of 

adherence to ſome preſcribed rule or mode of proceed» 

ing; and it conſiſts, either in omitting to do ſomething 


that is neceſſary for the due and orderly conducting of z 


ſuit, or doing it in an unſeaſonable time, or improper 
manner. Thus, the want of notice is an irrcgularity, whe- 


* 1 Bur. 52. b Pref. to Bur. V. 1 Bur. 9. 3 Bur. 1842. Ante, 247. 
* 4 Bur. 2569. «© Doug. 68. N. B. In referring to Douglas's Reports, ! have 
attended to the pagiug of the ſecond folig edition, which is preterved in tae 
lait or ct edition, 4 Bur. 2669. | 
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ther it be to proceſs, upon a declaration, or of trial -or 


inquiry; ſo, if the notice be not given in due time, or a 


proper manner. An interlocutory judgment, for want of 
a plea, is irregular, when it is ſigned either before the 
time for pleading is expired, or after a plea has been pro- 
perly pleaded. And, in general, it may be remarked, that 
whenever the proceedings are irregular, the court on mo- 
tion will ſet them aſide, provided the application for that 
purpoſe be made in the firſt inſtance ; for in all caſes 
of irregularity, the party ſhould apply to the court 
as carly as poſſible, and if he either proceed himſelf, af- 
ter diſcovering the irregularity, or lies by and ſuffers 
the other party to proceed, the court will not aſſiſt 
him 8, | 

Though the proceedings are regular, yet it ſometimes 
happens that they are ill founded; as when the cauſe 
of action is frivolous, or the action brought, or con- 
ducted, upon bad or defective grounds, contrary to good 
faith, or without proper authority. And in ſuch caſes, 
the court on Motion will order the proceedings to be 
ſtayed, with or without coſts, according to circum- 
ſtances. | 

When the debt ſued for appears, on the face of the 
dectaration, to be under 40s. the court on motion will 
tay the proceedings b; it being below their dignity, to 
proceed in ſuch an action. But when the plaintiff de- 
manded more, the court would not formerly permit an 
affidavit to be read, that the defendant owed him leſs i. 
Ina late caſe however, where it appeared by affidavits 
that the plaintiff's attorney had admitted the debt ſued 
or to be under 40 s. the court made a rule for ſtayi 
the proceedings i. So where a cauſe has been removed 
tom an inferior court, this court will grant -a procedends, 
if the debt or damages appear to be under 40 sk. 
But the court refuſed to quaſh . a certiorari, upon this 
ground, in an action for an aſſault brought againſt ex- 
ciſe officers, who could not have an impartial trial in the 
inferior court l. And where a defendant, living within 


3 T. R. 7, 10.5 T. R. 254, 464. * 3 Bur. 1492. i Say. Rep. 219, 
240 3 Bur, 1592, ig T. R. 495. * Brownl Bev. Jad. 140, 2 Browal. 82. 
Moylz, 69. Clift, 374. 14 T. R. 499. 
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the juriſdiftion of the court of requeſts for Weſtminſter, 
was ſued in this court for a debt under 40s. and ne- 
gle cted to take advantage of the ſtatute 23 Geo. 2. c. 27, 
by pleading it in bar, the court would not, after ver- 
dict for the plaintiff, either ſuffer a ſuggeſtion to be en- 
tered on the record, that the defendant lived within the 
juriſdiction, or ſtay the proceedings m. 

In a penal action, on the 25 Ed. 3. ſt. 4 c. 3. where 
the application was made in an early ſtage of the cauſe, 
the proceedings were ſtayed on motion; becauſe no af- 
fidavit had been filed, that the offence was committed 
within the county where the action was brought, or 
within a year before the bringing of it, according to 
the 21 Jac. 1. c. 4*. But, in a ſubſequent caſe, where 
the application was not made till after verdict, the court 
would not ſtay the proceedings, on a ſimilar ground, in 

a penal action on tho 21 Hen. 2. e. 13. § 26. for non- 
3 o. And, in the latter caſe, it was holden, that 
the ſtat. 21 Tac. 1. c. 4. does not controul any of thoſe 
ftatutes, on which penal actions are to be brought in 
the ſuperior courts; but only applies to thoſe, on which 
proceedings may, and ought to be had before ym of 
aſſize, juſtices of the peace, &c. | 

In an action for bribery, on the 2 Geo. 2. e. 24. the 
court will ſtay the proceeding, even after verdi&, upon 
the clauſe of diſcovery p, or if the action be not pro- 
ſecuted without wilful delay g, And the proceedings have 
been ſtayed in an action on the 18 Geo. 2. c. 34. 5 1. 
for kee eping a gaming houſe ; becauſe, by a previous 
ſtatute r, the penalty is payable on conviction, before a 
juſtice of the peace. Alſo, by the 26 Geo. 3. c. 77.8 13. 
„If any action be commence or proſecuted, for the re. 
& covery of any penalty or forfeiture, by virtue of any 
„act, relating to the cuſtoms or exciſe, unleſs the ſame 
«© he commenced and proſecuted in the name of the at- 
„ tornev g-neral, or ſome officer of the ſaid revenues, 
& the ſame, and all proceedings therein, are declared 
& to be null and void; and the court ſhall not permit 
. or ſufter any proceedings to be had thereupon.” 


„ 24 T R. %%% ©4234 T. ©. $62; and ſce 2 Str. 1081, 
P 4 Bur. $285. 3 T. R. 3. * 12 Geo, 2. c. 48. f. 
| | Put 
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Pt in a qui tam action for inſuring lottery tickets, 


contrary to the 16 Geo. 3. e. 34. the court would not 
ſtay the proceedings, upon an affidavit of the defendant, 
that a former action had been brought againſt him, in 
the common pleas, for the ſame offence, in which he had 
leave to compound; but ſaid, he muſt plead ſuch matter 
ſpecially 5. And the court woyll not ſtay the proceed- 


ings, In an action againſt a ſheriff's officer, on the 32 


Geo. 2. c. 28. 8 12. though a ſimilar action had been 
commenced againſt the ſheriff, for the ſame offence t: 


though e actions had been brought againſt both, 


and a verdi& obtained in «ach, the court ſtayed the 
proceedings, on payment of one penalty, and che coſts 
in both actions u. | 

When an action is brought pending a reference, or 


otherwiſe contrary to good faith, the court will not 
ſulffer the plaintiff to proceed init; and they will ſtay 


the proceedings, when the action is brought by an attor- 
ney, without proper authority; for otherwiſe the defen- 
dant might be twice charged. So where an action was 
brought againſt an agent for prize money, the court fet 
aſide the proccedings, with cct3 to be paid by the attorney; 
becauſe the letter of attorney from the plaintiff, to receive 
the prize money, was not duly atteſted, purfuant to the 
20 Geo. 2. c. 24.8.6 W. 

There are ſome diſtinctions, deſerving notice, between 
a mere irregularity, and a complete defe& in the proceed- 
ings; the former may be waived by the adverſe party, 
but not the latter *: for a mere irregularity, the court 
will only ſet aſide the proceedings that are irregular, 
\aving the plaintiff at liberty to continue his ſuit from 
the laſt regular proceeding ; but for a complete defect, 
the proceedings are ſtayed in foto: on ſetting aſide _ 
e*2cings for irregularity, the party complained of i 
always liable to the payment of coſts Y; but on daying 


them as deſective, the coſts are in the diſeretion of the 
court. 


Cop. 744. 2 T. R. 312. T. R. „IT. R. 62. » O'Hara 
e M. 27 C. 3. K. B. 0 R. 154. | Gs tem), HarcW 314. 
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There are other grounds of ſtaying the proceedings; 
not abſolutely, but for a time, or until ſomething be done 
for the benefit of the defendant. Theſe are, pending 
a writ of error; until ſecurity be given for the payment 
of coſts; or until the coſts are paid, of a former action 
for the ſame cauſe. | 
A writ of error is a ſuperſedeas of execution from the 
time of its allowance 2, provided bail, when requiſite, be 
ut in thereon in due time a. But it does not prevent 
the plaintiff from procceding by action of debt, or feire 
facias on the judgment, againſt the principal, or by ſcire 
facias, or action of debt on the recognizance, againſt the 
bail. In ſuch caſes however, if the writ of error be not 
evidently brought for the mere purpoſe of delay, the court 
will ſtay the proceedings upon terms, pending the writ 
of error b. But this is not a matter of courſe e; aud 
if it be apparent to the court, that the writ of error is 
brought merely for delay, they will not. ſtay the pro- 
ceedingsd, How that is to be made out, depends upon 
the circumſtances of each particular caſe. In general, 
the court require it to be proved by an acknowledgment 
from the party who ſues out the writ of error ©; and they 
have held that the belief of the other party, that it is 
brought for delay, is not ſufficient f. On a judgment re- 
covered in the common pleas, the defencants firſt brought 
a writ of error in this court, and then brought another, 
returnable in Parliament, after which they nonpros'd the 
firſt writ of error, and then obtained a rule to ſhew cauſe, 
why the proceedings in the action in this court ſhould 
not be ſtayed, pending the ſecond writ of error; the court 
diſcharged the rule with coſts; as it plainly appeared, 
from the defendant's own conduct, that there was no 
foundation for a writ of error, and that it could only be 
brought for vexatious purpoſes 3. So where a writ of 
error was brought on a judgment of nonſuit, the court 
refuſed to ſet aſide an extcution, ſued out after notice 
of the allowance of a writ of error, becauſe the writ of 


— — = z = WED P 8 
2 — r ty IN ASTON 
— oe meroes Tex 
— 0) — — ——  ——— ———— — >= 
if * LEY * = 
Th * « 8 - 
- — rom ate men 


2 1 Salk, 321, 1 Bur. 340. 1 Str. 581. 1 T. R. 259. b Str 419. 

1 Will. 120. 3 Bur. 1389. Cow p. 72. 3 T. R. 18. <a T. R 78. Per 
Buller. inſt . 437. Cop. 72. ſemb. Contra, © 3 * 79. f 3 js of © 
15. N. s. | | | 
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error in ſuch caſe muſt evidently have been- brought 
for 1he purpoſe of delay h. | 55 

In order to ſtay the proceedings in an action of debt, 
or ſcire facias, on a judgment, pending a writ of error, 
it is neceſſary that the defendant ſhould. be firſt in court, 
by putting in bail i. And where an action is brought 
upon a judgment of the court of common pleas, this 
court will not ſtay proceedings, pending a writ of error, 
without the defendant's giving judgment in the ſecond ac- 
tion k, and undertaking not to bring a writ of error upon 
that judgment 1, But if the action be brought upon a_ 
judgment of this court, theſe terms make no part of the 
rule; becauſe, in general, actions on judgments are vex- 
atious, and the plaintiff might have his execution on the 
firſt judgment k. And where the proceedings were ſtay- 
ed, without impoſing theſe terms, and the plaintiff died 
before judgment affirmed, the court would not af- 
terwards permit judgment to be entered nunc pro tunc m. 

If the defendant bring a writ of error, and the plaintiff 
bring an action on the judgment, and recover, he can- 
not ſue out execution on the ſecond judgment, till the 
writ of error be determined». According to this deei- 
ſion, the. plaintiff cannot be benefited by bringing an ac- 
tion on the judgment, pending a writ of error, except in 
caſcs where he may hold the defendant to ſpecial bail; and 
it is needleſs for the defendant to move the court to ſtay 
the proceedings in ſuch an action, for if he let judg- 
ment go by default, the plaintiff cannot ſue out ex- 
ecution. => | 5 

On a ſcire facias, or action of debt on recognizance, 
againſt bail, when a writ of error is allowed, and the 
vail apply within their time for ſurrendering the prin- 
eipalo, the court will ſtay the proceedings, until the writ 
of error is determined p; the bail undertaking to pay the 
condemnation money, or ſurrender the defendant into the 
cuſtody of the marſhal, within four days next after the 
determination of the writ of error, in caſe the ſame ſhall 
be determined in favour of the defendant in error 4. And 


h4T. R. 436. H. Blac. 1 V. 432. is T. R g. * Per Buller, Juſt, « 
x 638. 1 Cowp. 72. = T. R. 637. n 3 T. R. 643. 4 Bur. 2454. 8. 
V. but fee 1 Str. 526. Barnes, 202. ſemb. contra, o Ante, 144, 8. 6. 1 
Str. 419. 4 1 Bur. 340. | 
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in one caſe b,. where the writ of error was allowed before 
the time was expired for ſurrendering the principal, 
though notice of ſuch allowance was not given tot e plain- 
tiff's attorney, nor the application 9 made, 
till after the expiration of that time, the court gave the 


| bail the ſame terms, as are uſual when they apply with- 


in the time granted, by the courſe of the court, ſor 
ſurrendering the principal. But, in general, when the 
Hail do not apply to ſtay the proceedings, pending error, 
till their time to ſurrender is out, the court will not 
give them any time for this purpoſe, but only, four 
days to pay the money in, after the een is af- 
firmeds. 

Where error was not brought till it was too late 
for the bail to ſurrender, the court, in one caſe, would 
not ſtay the proceedings t. But, in a ſubſequent caſe u, 
proceedings were ſtayed ; the bail undertaking to pay 
the condemnation money, and the cofts on the ſcire facias, 
in four days after affirmance; but in this caſe, there 


being no bail on the writ of error, the court made 


the bail alſo undertake to pay the coſts, on the writ 1 
error, in caſe the judgment was affirmed; and ſaid, 

was a favour they were aſking, and they would wt 
them ſubmit to cquitable terms. By the affirmance of 


the Judgment, i in theſe caſes, is meant the final afficm- 


ance of it; and therefore where the judgment, on a writ 
of error, was affirmed in the exchequer chamber, and 
afterwards another writ of error was brought, returnable 
in parliament, the proceedings againſt the bail were fur— 
ther ſtayed, till the determination of the ſecond writ of 
error v. | | 
The plaintiff got judgment on the ſcire facias againſt 
bail, pending error by the principal, and took them in 
execution ; and on their moving to be diſcharged, the 
court ſaid, though you might have applicd, and had the 
proceedings ſtayed, yet we will not ſet them aſide, It 


an action of debt had been brought upon the judg- 


ment, we ſhould have granted an imparlance, if it had 
been aſked; but we never ſet aſide the judgment, when 


ir 4349. 2 Str, 812, 1250. t 1 Str. 443. «i Str. i *$ 
Bur. 2919. 
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x is once ſigned, becauſe we take- it, you, by your not 
applying. in time, have ſubmitted to meet the plaintiff, 
Sud hat non debet, ſuctum valet w. Is | 


r 


— — 


In ejectment x, and actions gui fam 7, where the plain- 
tiff, or his leſſor, is unknown to the defendant, the latter 
may call for an account of his reſidence, or place of 
abode, from the oppoſite attorney; and if he refuſe to 
give it, or give in a fictitious account, of a perſon who 
cannot be found, the court will ſtay the proceedings, 
until ſecurity be given for the payment of coſts. And 
in ejed ment, where the leſſor of the plaintiff is an in- 


famtz, deada, or reſident abroad Þ, the court will ſtay 
proceedings, until a real and ſubſtantial plaintiff be named, 


or ſome reſponſible perſon undertake for the payment of 
coſts. A fimilar undertaking is alfo required, in an ac» 
tion for the meſne profits, brought in the name of the 
nominal plaintiff in ejectment E. 7 
But except in ejectment d, or actions qui lam e, it was 
not formerly uſual to require ſecurity for coſts, where 
the plaintiff reſided abroad f; for it was conſidered, that 
ſuch a proceeding might affect trade, by excluding 
foreigners from our courts; and would be a means of 


_ elogging the courſe of juſtice. But now, although à plain- 


tif is not compellable to give ſecurity for coſts, merel 

as a foreigner, if he reſide in this country, yet whether 
he be a foreigner or native, if he reſide abroad, out of 
the reach of the proceſs of the court, the proceedings 
may be ſtayed, till his return, or ſecurity be given for the 
payment of coſtss. Theſe are the only grounds upon 


_ which the proceedings can be ſtayed, for want of ſecurity 


» 1 Str. 626. Barnes, 202. accord. but ſee 4 Bur 2464 3 T. R 643. ſenb. 
contra. * 1 Str. 681. y Id 697. 706 Barnes. 126 =- 1 Str, 694. 2 Str. 
932.1206 Wil. 130. Cowp. 24. Barnes, 183. B. N. P. 112. hut ſee Cowp, 
128, ® Barnes, 147. b 2 Bur. 1177. Say. Colts, 163. S. C. e Say. Rep. 78. 
Say. Coſts, 154. S. C. 42 Bur. 1177. Say. (oſts, 163. 8. C. e 1 Str 697 2 
Str. 1206. 1 Will, 266. 2 Str. 1206. 1 Will. 266, Say Coſtis, 165. 2 Bur. 
1026. 4 Enr. 2105, Cowp. 24. 158. 322. 1 T. R. 267, 362, 491. The de- 
ſendant, in ſuch caſe, muſt put in bail, previous to the application, 4 T. R. 697. 
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for coſts: it being holden, that they ſhall not be ſtayed, 
even in . tam action, merely on account of the plain- 
tiffs poverty h; or in ejectment, where the leſſor of the 
plaintiff is known, of full age, and reſident in this 
country i. 

In a ſecond eje ment, the court will ſtay 1 
until the coſts are paid of a prior one, for the ſame 
cauſe k; and that, whether it be brought in the ſame 
or a different court l. And where the defendant in eject- 
ment brings a writ of error, before he has quitted poſ- 
ſeſſion, the court will ſtay proceedings, pending the writ 
of error m. But the vexation of the party is ſaid to be 
the ground of theſe rules n: and therefore, if the ſecond 
ejectment be brought by the defendant, after a recovery 
by, the plaintiff, or there appears to be no vexation, 
the court will not make a rule for ſtaying proceed- 
ings, until the cofts are paid of the former ejectment o. 
In other caſes, it was not formerly uſual to ſtay the 
proceedings, in a ſecond action, until the coſts were paid 
of a prior one, for the ſame cauſe p; and particularly, if 
the merits did not come in queſtion, -on the former 
trial a. But of late years, it has been done, in ſeveral 
inſtances on the ground of vexation ?: and in one caſes, 
where an action was brought by huſband. and wife, the 
court ſtayed the proceedings, until the payment of coſts in 
a former action, at the ſuit of the huſband only ; it being 
for the ſame demand. | 


Coop. 24. Barnes, 126. i T. R. 491. K 1 Silk. 288. 1 Str. 848. 664. 
2 Str. 1152. 1206. 1 T R. 492. K. B. Pr. Reg. 174 Barnes, 133: 2. Blac. Rep. 
904 Say. Coſts, 239. 8. C. 2 Blac. Rep. 1158. 1180. C. B. 1 Same cafes. 
m 1 Salk. 288, 9. and ſee 1 Str. 384. „ 4 Mod. 379. 2 Str. 1162. # 4 Mod. 
279. 1 Str. 681, 2 Str. 1099; 1121, Barnes, 180. Þ 2 Str. 1206, Cowp 372. 
Say, Colts, 281. 8 C 1 T. R. 491, 2. K. B. Barnes, 12e, C. B. but lee 1 
Vent 100. 4 i Ld. Raym. 697. 12 T. R. 31. K. B. Say. Coſts, 245. 247. 
2 Blac. Rep. 741. 3 Wil. 149. S. C. C. B. Lampley & wife v. Sante, H. 25 
Ceo. 3. K. B. 
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CHAP. XXIII 


or COMPROMISING, AND COMPOUNDING THE ACTION, 


HEN the proceedings are regular, and cannot be 

ſtayed, on any of the grounds ſtated in the pre- 

ceding chapter, the defendant, if he has no merits, either 

compromiſes the action, by paying or giving ſecurity for 

the debt and coſts, compounds it, (if penal), confeſſes it, 
or lets judgment go by default. 0 | 

In actions for the recovery of a ſum certain, where the 


parties are agreed as to the amount of the debt, it is of 


courſe to ſtay the proceedings, on payment of the ſame, 
together with the coſts of the action. And, in order to 
aſcertain what is due to the plaintiff, the defendant may, at 
any time pending the action, take out a ſummons, and ob- 
tain an order, for the particulars of the plaintiff's demanda, 
If the parties are not agreed as to the amount of the debt, 
the defendant cannot ſtay the proceedings; but muſt either 


pay into court, on the common rule, what he conceives 


to be due, or let judgment go by default; and in actions 
for general damages, wherein the defendant cannot pay 
money into court, he has no option, but muſt let judg- 
ment go by default, unleſs he can ſettle amicably with the 


Plaintiff, 


The practice of ſtaying the proceedings, on payment of 
the debt and coſts, though frequently confounded with, is 
in reality very different from, that of bringing money into 
court, on the common rule; upon which the proceedings 


are not always ſtayed, but the plaintiff is at liberty to pro- 


ceed, at his peril, for more than the ſum brought in. 


And the practice, we are now treating of, extends to every 


ſort of action, brought for the recovery of a ſum certain, 
as aſſumpſit or covenant to pay money, and debt for rent, 
&. o If ſeparate actions are brought in aſſumpſit, againſt 
the agceptor and indorſers of a bill of exchange, the court 


3 Bur. 1390. * Caf, temp. Hardw. 173. 
| will 
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— 
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will ſtay proceedings againſt any of the indorſers, on pay- 
ment of the bill, and coſts of that action; but not againſt 
the acceptor, without payment of coſts in all the actions e. 
And if the plaintiff procced to judgment, the proceedings 
may ſtill be ſtayed on payment of the debt and coſts d: but 
in that caſe, each defendant is only liable for his own polls; 
and the plaintiff cannot take out execution againſt one 5 
fendant, for the coſts of another. 

In debt, for the penalty of five pounds, for killing a 
hare, with no other count, the court let the defendant 
bring in the penalty and coſts e. And in debt on bond, 
conditioned for the performanee of covenants, or to ac- 
count, indemnify, &c. the proceedings may be ſtayed on 
payment of the whole penalty and coſts f, unleſs it appear 
that the damages exceed the penaltys. We have already 
ſeen b, in what caſes the court will ſtay the proceedings, 
in actions upon bail bonds: It will be ſufficient to add, in 
this place, that as the bail may reader the principal, after 
an aſſignment of the bail bond, and before they juſtify i, 
ſo, when they have rendered him, the proceeding 7s on the 
bail bond may be ftayed, cn payment of coſts k, provided 
the plaintiff has not loſt a trial. On ſtaying proceedings, 
in an action of. debt on recognizance, the bail above muſt 
pay the coſts in that, as well as the debt and coſts in the 
original action, though they apply within the time allowed 
thern for ſurrendering the principal l. N 

In debt on bond, conditioned for the payment of a leſſer 
ſum, it was uſual for the court, even before the ſtatute 4 
& 5 Ann. c. 15 to rchieve the defendant againſt the penalty 
of the bond, on payment of the principal, intereſt and 
coſts; but then the whole penalty muſt have been brought 
into court, and when the plaintiff was ſatisfied, the de- 
ſendant might have taken what remained w. By the above 
Natute, it is enacted, that “ if at any time, pending an ac- 
* tion upon any ſuch hond with a penalty, the defendant 
« ſhall bring into court all the principal money and inte- 
« reſt due on the bond, and alſo ſuch cofts as have been 
* expended in any ſuit or ſuits in law or equity upon ſuch 


e 4 T. R. 691. 41 Str. 818. e 2 Str. 1217, 4 Blac, Rep. 1190. #2 
A R. 358. h Ante, r1e6, w_ 1 "WO R. 401. k 14. 834 1 . R 363. 
Bartram aud others v. Hexell, T 31 Geo. 3, contra, 4 . 597. 6 Mod. 
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« bond, the ſaid money, fo brought in, ſhall be deemed 
“ and taken to be in full ſatisfaction and diſch: rze of the 
« ſaid bond; and the court ſhall and may give judgment 
4 to diſcharge every ſuch defendant of and from the ſame 
«« accordingly.” Upon this ſtatute it has been holden, 
that the plaintiff is entitled to the coſts of proceedings in 
equity, relating to the ſame matter a; but not to the coſts 
of a former ſuit, wherein the judgment had been reverſed 
on a writ of error o: for there is no reaſon, why the de- 
fendant ſhould pay for the error or miſtake of the plain- 
tiff. 

It was formerly holds; that this ſtatute did not extend 
to an aQtion of debt on bond, conditioned for the pay- 
ment of an annuity, or of money by inſtalments p. But 
it is now ſettled, upon the equity of the ſtatute, that in 
ſuch an action, where the defendant is ſolvent, the court 
will ſtay the proceedings, on payment of the arrears and 
coſts, and giving judgment as a ſecurity for future. pay- 
ments, with a ſtay of execution till they become due d. 
And where, in an action on an annuity bond, it appeared 
that there were mutual accounts ſubſiſting between the 


partics, the court made a rule for referring them to the - 


maſter; and that upon payment of what, if any thing, 
ſhould be found due to the plaintiff, all further proceed- 
ings ſhould be ſtayedr. But the court will not ſtay the 
proceedings, where the defendant appears to be inſolvent ; 
or the bond is conditioned for the payment of a grofs ſum 
of money abſolutely, at a day certain, and afterwards de- 
feazanced, in conſequence of a ſubſequent agreement, to 
pay the money by inſtalmentss; or where, though the 


bond be conditioned for the payment of money by igſtal- 


ments, it is expreſsly. agreed, that if default be made in 


any one payment, the bond is to ſtand in force, for the | 
whole principal and intereſt the remaining due r. + bas 
Before the ſtatute 4 Geo. 2: c. 28. it was uſual for tber 


court to ſtay the proceedings in Fjedment, on a clauſe of 


le-entty for non-payment of rent, at any time before ex- 


ccution executed, on the tenant's ringing into court all the 


n Caf. temp. Hard. 116. 1 Sir 656, centre. 1 Ste. 696. v Atk. 118, 
I Str. 816. 42 Str. 3 957. 2 Bae, Rep. 706 Barnes, 288. rt J/{{kinſon 
and Jordan, II. 23 C. 3. » 3 Bur. 1370. 42 Blac. Rep. 958. 


rent 


OF PAYING DEBT AND COSTS, Ke. 157 


" 4 


1s OF PAYING DEBT AND COSTS, &c, 


rent in arrear and coſts». And now, by that ſtatute v, 3 
4c If the tenant or his aſſigns ſhall,” at any time before the 
ce trial, pay or tender to the landlord, his executors, Sc. 
4 or pay into court, all the rent and arrears, together 
« with the coſts,” all further proceedings on the ſaid ejeQ- 
« ment ſhall ceaſe and be diſcontinued.” Since the making 
of which ſtatute, it has been holden, as before, that after 
judgment againſt the caſual ejector, and before any writ of 
poſſeſſion executed, the court will ſtay the procryomge on 
payment of all the rent and coſts w. 

So in ejeAment by a mortgagee, for the recovery of the 
poſſeffion of the mortgaged premiſes, or in debt on bond 
conditioned for the payment of the mortgage money, or 
performance of covenants in the mortgage deed, where no 
ſuit in equity is depending for a forecloſure or redemption, 
&« if the perſon having a right to redeem ſhall, at any time 
pending the action, pay to the mortgagee, or in caſe of 
& refuſal bring into court, all the principal monies and in- 
& tereſt due on the mortgage, and alſo coſts to be com- 
t puted by the court, or proper officer appointed for that 
& purpoſe, the ſame ſhall be dzemed and taken to be in full 
tc ſatisfaction and diſcharge of the mortgage; and the 
& court ſhall diſcharge the mortgagor of and from the 
& ſame accordingly *.” Upon which ſtatute, the court 
ſtayed the proccedings, although it was objected, that the 
defendant had agreed to convey the equity of redemptior 
to the plaintiffy, And if there be any doubt, as to the 
amount of what 1s due, the court will refer it to the 
maſter, whoſe duty it is to tax the coſts; and if the debt 
and coſts are not paid, the plaintiff muſt proceed in | the 
action, and cannot have an attachment 2. 

In actions for general damages, it is a rule, that the 

proceedings cannot be ſtayed, on making ſatisfaction to the 
plaintiff. But there are ſome exceptions to this rule : In 
replevin, for inſtance, where the defendant avows for rent, 
the court will ſtay the proceedings, on bringing it into 
court, and payment of coſtsa. But the proceedings cannot 
be ſtayed, where the avowry is for damage feaſant b; be- 
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u 2 Salk. 597. 10 Mod. 363. 8 Mod. 328. » See the Stat. $ 4. > Str. 
good. = Stat. 7 Ceo. 2. c. 20. and ſee 1 Str. 413. Y 1 Wilf, 80, =» 2 Str. 
1220, ® Salk, 397. H. Blac. 1 V. 24. Þ 8 Mod. 379. . 
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cCauſe the court in ſuch caſe have no rule to guide them in 
aſcertaining the damages. | 


In trover for money, the court will give the defendant 


leave to bring it into court ©. And where trover is brought 


for a ſpecific chattel, of an aſcertained quantity and quali- 
ty, and unattended with any circumſtances that can en- 
hance the damages above the real value, the court will 
make an order for ſtaying the proceedings, upon delivering 
it to the plaintiff, and payment of coſts d. And this is the 
more reaſonable, as the action of trover comes in place of 
the old action of detinue. But the court will not ſtay the 
proceedings, where there is an uncertainty, either as to the 
quantity or quality of the thing demanded ; or there 1s any 
tort that may enhance the damages above the real value, 
and there is no rule whereby to eſtimate the additional da- 


mages ©. 


— 


Ia trover, by the aſſignees of a bankrupt, for a ſteam 
engine, Sc. the court made a ſpecial rule for ſtaying the 
proceedings, on delivering to the plaintiffs a part of the 
goods for which the action was brought and payment of 
coſts up to that time, provided the plaintiffs would accept 
thereof in diſcharge of the action; or otherwiſe, that the 
articles delivered ſhould be ſtruck out of the declaration, 
and the plaintiffs be ſubje& to coſts, unleſs they ſhould ob-. 
tain a verdi& for the. remainder. of the goods, or prove a 
deterioration of the part delivered upf. | 


The Security uſually given, by the defendant to the 


plaintiff, on compromiſing an action, and which is alſo fre- 


quently given where no action is depending, is a warrant 
of attorney; ſo called, from its authoriſing the attorney, 


r attornies, to whom it is directed, to appear for the de- 


fendant, and receive a declaration, in an action to be 
brought againſt him; and thereupon to confeſs the ſame 
action, or ſuffer judgment therein to paſs by default, Cc. 


© 1 Str. 142. 23 Bur. 1364. Say. Rep. 80. 2 Funeom. 144, 6. Barner, 
251. Pr, Rep. 260. Caf, Pr C. B. 139. S. C. but ſee 2 Sal, 897. S Str. 842. 
id. 1191. 1 Will. 23.8. C Say. Rep 120. cont, © 3 Bur, 1364. & Brunſden 
«11 others, Aſfgnces, Sc. v. Auſtin, T. 34 Geo. g. 
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Every warrant of attorney ſhould be given voluntarily, and 
for a good conſideration. Therefore if a warrant of at- 
torney be obtained by fraud s, or for a corrupt and uſuri. 
ous conſideration b, the court will order it to be delivered 
up, and ſet, aſide the judgment and proceedings which have 
been had under it. So if a warrant of attorney be given 
by an infant, or by one of ſeveral executors to confeſs a 
judgment againſt alli, the court will order it to be deli— 


vered up, &c. But where a feme covert who lived by 
herſelf, and acted as a feme ſole, gave a warrant of attor- 


ney to confeſs a judgment, and afterwards moved to ſet 
afide the judgment, becauſe ſhe was covert, the court 


would not rclieve her, but put her to her writ of error k. 


Where the defendant is in cuſtody by arreſt, it is a rulel, 
that no bailiff or ſheriff*s officer ſhall preſume to exact 
or take from him, any warrant to acknowledge a jucg- 
& ment, bur in the preſence of an attorney for the defen- 
« dant, who ſhall ſubſcribe his name thereto ; which war- 


“rant ſhall be produced, when the judgment is acknow- 


c edged: and if any bailiff or ſheriff's officer ſhall offend 
« therein, he ſhall be ſeverely puniſhed. And no attorney 
&« ſhall acknowledge or enter, or cauſe to be acknowledged 
«© or entered, any judgment, by colour of any warrant, 
& gotten from any defendant, being under arreſt, other- 
« wiſe than as aforeſaid.” Upon this rule it was deemed 
ſuffictent for the plaintiff's attorney to be preſent, and ſub- 


| ſcribe the warrant, as attorney for the defendant m. And 


thercforc another rule was made n, that © no warrant of at- 
« torney for confeſſing a judgment, executed by any perſon 


in cuſtody, ſhall be of any force, unleſs ſome attorney, 


* for and on behalf of ſuch perſon in cuſtody, and ex- 
& preſsly named by him, be preſent, to inform him of 
« the nature of ſuch warrant, &c.” Theſe rules have 
been conſtrued to extend to warrants of attorney executed 
abroad ?. | | 

But ſtill it is ſufficient, if there be an attorney preſent, 
on behalf of the defendant, though he be not an attorney 
of the ſame court, in which the judgment is to be entet— 


x Doug. 196. „ Cewp. 727. it Str. 20. ky Salk, 400. 1 R. E. 1s 
Car. 2. 1, 2 Str. 1245. R. E. 4 Oco. 2. 2 Str. 902. Cowp. 281, *% 
Str. 1247. | 
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ddp. And the rules only extend to warrants of attorne 
given by Aa defendant in cuſtody, upon meſne proceſs, in a 
civil action, to a plaintiff at whoſe ſuit he is in cuſtody : 
therefore where a warrant of attorney given by a defendant 
in cuſtody upon proceſs of execution q, or upon criminal 
' proceſs”, or to a third perſon, at whoſe ſuit the defendant 
is now in cuſtody *, an attorney's preſence is unneceſſary. 
And the court will not ſuffer a defendant to convert that 
which was meant for his protection, into an inſtrument of 
fraud and deceit: therefore where a warrant of attorne 
was executed in the preſence of an attorney's clerk, and it 
appeared from the defendant's affidavit that he was the 
more induced to execute it, becauſe he had been informed, 


that if he did execute it under an arreſt, and without his 


attorney being preſent, it would be void, the court refuſed 
to ſet aſide the proceedings r. 7 

On the other hand, though the caſe is not ſtrictly with- 
in the rule, yet the court will ſometimes interpoſe, and 
give relief, under particular circumſtances; for it is the 
province of the court to guard againft the arts of deſign- 
ing men, practiſed upon perſons under the preſſure of 
diſtreſs and impriſonment. Thus if it could be ſhewn, that 
2 party, even in exccution, had been prevailed on to ac- 
knowledge a judgment, för more money than was really 
due, the court would give relief under the circumſtances u 3 
becauſe caſes of fraud and impoſition are exceptions to all 
rules whatſoever. And in a late caſe », where interlocu- 
tory judgment being ſigned againſt a priſoner in cuſtody of 


the marſhal, the plaintiff*s attorney took a cognovit from 


him for 2007. with a defeazance on paying 49/. (the real 
gebt) and coſts, but no attorney was preſent on the part 
of the defendant; though this caſe was not ſtrictly within 


the rule, which only mentions priſoners in cuſtody of ſne- 


riff's officers, yet the court interfered for the relief of the 
priſoner, f 


p 


By the courſe of the court, a warrant of attorney given 


to confeſs a judgment is not revocable v; and if the part 


giving endeavour to revoke it, the court will notwithſtand- 


p 1 Str. 830. 4 2 Str. 1248. Cowp. 281. 1 T. R. 716, C 4T.R. 433. 


' 5 Mod. 144. 2 Ld. Raym. 597. 3 Bur. 1792. Cowp. 142. t Id. ibid, 
id 281, 3 T. R. 616. » 2 Ld. Raym. 766, 850. 1 Salk, 89, 7 Mod. 
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ing give the other party leave to enter up judgment. But the 
death of either party is, generally ſpeaking, a countermand 
of the warrant of attorney *: and therefore, upon a mo- 


tion to enter up judgment on an old warrant of attorney, 


if it appear to the court, that either party 1s dead, they 
will not grant the motiony. Yet if either party die in 
vacation, within a year. after giving the warrant of attor- 
ney, judgment may be entered up of courſe, at any time 
after, in that vacation z; and it will be a good judgment, 
at common law, as of the preceding term, though it b: 
not ſo upon the ſtatute of frauds, in reſpe& of purchaſers, 
but from the ſigning a. And even where the party dic; 
after the year, if the court can be prevailed upon to grant 
a rule for entering up judgment, they will not afterwards 
ſet it aſide b. Where there are ſeveral parties, and one of 
them dies befor? judgment, it may be entered by or againſt 
the ſurvivors e. | | | 

When a warrant of attorney is given to a feme ſole, 
who marries before judgment, the authority is not deemed 
to be countermanded or revoked; becauſe it is for the 
huſband's advantage d. And therefore, notwithſtanding the 
marriage, judgment may be entered up, in the names of 
the huſband and wife. But, in order to warrant this entry, 


there ſhould be a previous application to the court, found- 


ed on an affidavit of the marriage ©. And, in one caſe, 
it is ſaid to have been ruled upon motion, that if a woman 
give a warrant of attorney, and then marry, you may file 
a bill, and enter judgment, againſt both, by the practice 
of the court. But in a ſubſequent caſes, it is ſaid, that 
if a feme ſole give a warrant to confeſs a judgment, and 
marry before it be entered, the warrant is countermanded, 
and judgment ſhall not be entered againft huſband and wife, 
for that would charge the huſband h. | 


x Co. Lit. $2. b. 1 Ventr. 310. 2 Str. 518, 1081. Vin. Abr. tit Jug 
ment, W. 7. Barnes, 270. T. Raym. 18. 2 Ld, Raym. 966, 850. 1 Silk. 
37. 7 Mod. 93 S. C. 2 Str. 882. Barnes, 267, 8. 1 Salk. got. 7 Mod, 


39. S. C. * 2 Str. 882, 1081. Vin. Abi. tit. Judgment, W. 7. Barnes, 279: 


© 1 Wilf. 312. Say. Rep. 6. S. C. Barnes, 40, 53 but ſee Barnes, 45. cn. 
4 12 Mod. 383. 7 Mod. 63. 1 S4lk. 117. 8. C. » 3 Bur. 1471. f Show. 
91. Say. Rep 6. 3 Bur. 1470. S. C. cited. 6 1 Salk. 399. 7. Mod. 53. 8. © 
cited. — Tamen quære; for it ſcems as reaſonable, that he ſhould be charged 
in this caſe, as for a bond or other debt, which he is liable for during the co- 
Os tho* not aſter, 1 Salk, 117. Cites 1 Roll, Abr. 351, F. 1. G. 2. F. N. 

. 120. F. 
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jk a warrant of attorney be given to appear and confeſs 
judgment of a particular term, the judgment ſhould be 
entered accordingly of that term, and cannot be entered 
of any other i. But if the warrant of attorney be given, 
to appear and confeſs judgment generally; or (as is moſt 
uſyal) of a particular or any ſubſequent term, judgment 
may be entered of any term after giving the warrant k. 
Where a warrant of attorney was given in vacation, and 
judgment was entered up thereon, as of the precedin 
term, the court ordered the judgment to be ſet aſide, for 
the danger that might otherwiſe. enſue to purchaſers I. | i 
And where a warrant of attorney was given to confeſs [| 
judgment, at the ſuit of an executor, as of the preceding | 
term, when the teſtator was living and the judgment was il 
entered up accordingly, the court held it to be irregular m; [ 
for the attorney could have no authority to appear in that 
term, at the ſuit of the executor, and the judgment muſt 
be conſidered as of that term, though to other purpoſes the 
day of ſigning is material. | | e 
Within a year and a day next after the date of the war- 
rant, judgment may be entered of courſe, without apply- 
ing to the court or a judge. But if it be not entered with- 
in that time, the court muſt be moved n, in term time, or 
if the warrant” of attorney be not above ten years old o, 
an application may be made to a judge, in vacation P, for 
leave to enter up the judgment, on an affidavit of the due 
execution of the warrant of attorney, that the debt, or 
part of it, is ſtill due, and that the parties are living. - On 
making the application, the court or judge expect to be in- 
formed, when the defendant was alive: and any time 
curing the ſame term is deemed” ſufficient ; for though he 
ſhould be ſince dead, yet the judgment, by relation back 
to the firſt day of the term, will appear to have been 
given in his life-time. | | | 
The judgment upon a warrant of attorney, being in debt, 
is always final; and ſigned in like manner as a final judg- 


ment by confeſſion or default in an adverſe ſuit, which will 
be treated of in the next chapter. ET 


. i i Mod x. 5 Mod. g 3. * 1 Mod 1. 7 Mod. 63. | 1 Sid. 222, but note, 
this was before the ſtatvte of frauds, by which judgments affect purchaſers, 
only from the time of ſigning, m 2 Str. 1121, 2 7 Mod. 94. 6 Mod. 212. 
1 WIC. 37. arg. Imp. K. B. 410. Þ Id. ibid. 1 | 
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In order to compound a penal action, application muſt 
be made to the court wherein it is depending, founded 
upon the ſtatute 18 Eliz. c. 5. $ 3. by which it is enacted, 
that no common informer or plaintiff ſhall or may com- 
e pound or agree, with any perſon or perſons that ſhall 
tt offend, or that ſhall be ſurmiſed to offend, againſt any 


4 penal ſtatute, for an offence committed, or pretended 


6 to be committed, but after anſwer made in court, to 
te the information or ſuit in that behalf exhibited or pro- 
t, ſecuted; nor after anſwer, but by the order or conſent 
“ of the court, in which the ſame information or ſuit 
&« ſhall be depending; upon the pains and penalties therein 
« ſet down and declared.“ But this ſtatute extends only 
% common informers, who are to have the whole benefit of 
the penalty; and not where the penalty, or part of it, is 
given to the party grieved 9. 
The application upon this ſtatute is made by conſent, 
upon an affidavit, ferting forth the nature of the action, 
the ſtate of the cauſe, the agreement of the parties, and 
that no more than a certain ſum is given or taken, &e. 
which application may be made before or after verdict“: 
even where the defendant was in execution, the court, on 
an aſſidavit of his poverty, gave the plaintiff leave to com- 
pound with him. Upon the application being made, it is 
in the diſcretion of the court to give or with-hold their 
leave to compound u: and it is a general rule, that where 
they give leave to compound a penal ad ion, the king's half 
of the compoſition thall be paid into the hands of the 
maſter of the crown office, for the uſe of his majeſty v; 
which is now uſually done before the rule is drawn up“. 
If a defendant in a penal action obtain a rule to ſtay pro- 
c-edings, on paying a ſum agreed upon between him and 
the plaintiff, it 1s an undertaking by him to pay that ſum; 
and for the non-payment of it, the court will grant an at- 
tachment x. 


© 1 Sajx. 30. * linp. K. B. 646. 


5 R. 98. t1 Str. 167, 1 Wit, 
79, 130.  Y 3 Bur. 1929. Imp. K. B. 646. | 


. 
6 6 T. R. 259. 
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C HAP. XI. 
or JUDGMENT BY CONFESSION AND DEFAULT. 


HEN the defendant, having no merits, cannot 
Y V compromiſe or compound the action, it is uſual 
for him to confeſs it, or let judgment go by default. 
The objects propoſed by confeſſing an action are two- 
fold; firſt, in an action for damages, to ſave the expence 
of exccuting a writ of inquiry, and ſecondly, to obtain 


terms, ſuch as a ſtay of execution, &c. And the con- 


feſſion, or as it is uſually called, from the entry of it, 


a cognrvit adlionem, is either before or after plea pleaded ; 


in the latter caſe, the plea being withdrawn, it 1s 
called a confeſſion or cognovit adtionem, relidl verifica- 
tione. : 


In general, the confeſſion is made after declaration, 


and before pleaz and writtten on the declaration or 


ſtamped paper, thus,“ I confeſs this action, or, if in debt, 


* the debt in this cauſe, and that the plaintiff hath ſuſ- 
+ tained damages to ſuch an amount, beſides his coſts 
Fand charges, to be taxed by the maſter:” then follow 


the terms, if any are agreed on, as that “ no judg- 
66 


** fault ſhall be made in payment of the debt or damages 


and coſts, by a certain day, and that no writ of error 
thail be brought, or bill in equity filed; but that in 
** caſe default ſhall be made, the plaintiff ſhall be at li- 
** derty to enter up judgment, and take out execution, 
for the debt or damages and coſts, together with ſhe- 
1ft's poundage, and all other incidental expences.“ 
Where the confeſſion is after plea pleaded, the defend- 
ant's attorney ought to come in perſon before the maſter, 
to withdraw ita. | 
Again, the conſeſſion is either of the whole, or part 
of the cauſe of ation. If it be of the whole, and not 


«c 


<6 


4 


46 


a 1 Ld. Raym. 348. 
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ment ſhall be entered up, or execution iſſue, until de- 
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upon terms, the plaintiff's attorney may immediately fign 
final judgment, and take out execution thereon ; bug if it 
be not of the whole, he can only fign jadgment for the part 
confeſſed, and muſt anſwer to the reſidue. Where a 
judgment is confefſed upon terms, it being in effe& but 
a conditional judgment, the court: will take notice of it, 
and ſee the terms performed: but where the judgment is 
acknowledged abſolutely, and a ſubſequent agreement 
made, this does not affect the judgment, and the court 
will take no notice of it, but put the party to his ac- 
tion on the agreement b. And it has been ſaid e, that the 
court cannot hold plea of an agreement upon motion, 
But it is uſual in practice, to ſet aſide a judgment en- 
tered up, and execution taken out, contrary to the 
agreement of the parties, at the time of confeſſing the 
judgment d. | | 


Judgment by default, which is an implied confeſſion of 
the action, is either by nil dicit, where the defendant ap- 
pears, but ſays nothing in bar or precluſion of the action; 
or by non ſum informatus, where his attorney ſays, he is 
not informed of any anſwer to be given thereto. Jucg- 
ment by nil dicit is either for want of any plea at all, or 
for want of a plea adapted to the nature of the action, or 
circumſtances of the caſe, or for not pleading in due time 
or proper manner. 

On the expiration of the time for pleading, a rule to 
plead having been given, and a plea demanded, when 
_ neceſſary, the plaintiff's attorney ſhould ſearch for a 
plea, if not delivered to him, with the clerk of the papers, 
who- receives ſpecial pleas, and with the clerk of the 
judgments, who keeps the general iſſue book, at the king's 
bench office; and if no plea be delivered, or found at 
eicher of thoſe offices, the plaintiffs attorney may ſign 
jadgment as for want of a plea. And judgment may be 


— 


lgned in like manner, if the defendant do not rejoin e, 


k i Salk. 700, I ibid. à 6 Mod 14. 5 T. R. 152. 
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plead to a new aſſignment, or join in demurrer, when 


neceſſary; or do not pay for the iſſue, or return the pa- 
per book or demurrer book, and pay for the entries, in 
due time. =; | 

When the defendant pleads a plea not adapted to the 
nature of the action, as nil debet in aſſumtſit f, &c. the 
plaintiff may conſider it as a mere nullity, and fign judg- 


ment. So if the defendant, after craving oyer of a deed, 


do not ſet forth the whole of it, the plaintiff may ſign 
judgment, as. for want of a pleas. But the plea of not 
guilty, in an action of debt on a penal ſtatute, is not ſuch 
a nullity, as will warrant the plaintiff in ſigning judg- 
ment h. If the defendant, when under an order to plead 
iſſuably, put in a plea which, though informal, goes to 
the ſubſtance of the action, the plaintiff cannot ſign judg- 
ment as for want of a plea i. And, in general, where the 
defendant pleads an improper plea, the ſafeſt courſe 
is not to ſign judgment, but to demur, or move the court 


to ſet it aſide. 


If the defendant plead a judgment recovered, or other 
plea that is not iſſuable, after a judge's order for -time 


to plead, on the terms of pleading iſſuably, the plaintiff 


may ſign judgment, as for want of an :/ſuable plea i. 
And he may alſo ſign judgment, where the defendant 
pleads in abatement, after the expiration' of four days 
incluſive, from the delivery or filing and notice of de- 


claration k; or a plea, of tender, without paying the mo- 


ney into court ': or where a plea of /olvit ad diem, which 


aught to be delivered to the plaintiffs attorney, is entered 


in the general iſſue book m. | 

The plaintiff may waive a judgment by default a; 
or it irregular, the defendant may move the court to ſet 
it aſide. Put the motion for this purpoſe muſt be made, 
or notice given of it in vacation, two days at leaſt be- 
fore the day appointed for exccuting the inquiry, And 
oven though the judgment be regular, yet where the 
plaintiff has not loſt a trial, the court on motion will 
ſet it aſide, upon an affidavit of merits, and payment of 


Barnes, 257. x 4 T. R: 370. Slater v. Herne, E. 34. Geo 3. 8. P. 1 
T... is T. R. 162. 3} 1 Bur, gg, * 1 fr. 8 
_ m Lockbort & others v. Mackreth, T. 34 Geo. 3. * Trin. 23 Car. 1 
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coſts o. And the court will do this in ejeAment, as well 
as in other actions p. But they will not ſet afide a re- 
gular judgment, to give the defendant advantage of a 
nicety in pleading a; or to let him in to plead the ſta- 
tute of limitations 7. 

A judgment by default is i e or Rl Where 
the action ſounds in damages, as in aſſumpſit, | covenant, 
trover, treſpaſs, &c. the judgment is only interlocutory, 
that the plaintiff ought to recover his damages, leaving 
the amount of them to be afterwards aſcertained. And 
the judgment for the plaintiff, in theſe actions, is alſo | 
interlocutory, on demurrer or nul [tie] record. Where the 
action is brought for the recovery of a ſum certain, as 
in debt, the judgment at common law is final. But by 
the ſtatute 8 & 9 W. 3. c. 11.88. it is enacted, that © in 
ce all actions upon any bond or bonds, or on any penal 
«« ſum, for non- performance of any covenants or agree- 
& ments, in any indenture, deed or writing contained, 
< if judgment ſhall be given for the plaintiff, on a de- 
« murrer, or by confeſſion, or nißil dicit, the plaintiff 
„ upon the roll may ſuggeſt as many breaches of the 
** covenants and agreements, as he ſhall think fit; upon 
« which ſhall iſſue a writ to the ſheriff, to ſummon 
« a jury, to enquire of the truth of thoſe breaches, and 
66 to aſſeſs the damages that the plaintiff ſhall have ſuſ- 
* tained thereby.“ This ſtatute, which relates to co- 
venants .and agreements in the ſame, as well as a dit- 
ſerent inſtrument, has been held to be compulſory on 
- the plaintiF*; and of courſe. he cannot now enter up 
judgment for the whole penalty, on a judgment by de- 
fault, as he might have dong, at common law. 

An interiocutory ny: is ſigned on treble penny 
ſtamped paper, with the clerk of the judgments, in the 
king's bench office; an incipitur being firſt entered on 
a roll of the ſame term with the declaration. Final 
judgment is ſigned on a double half crown ſtamped 
paper ; and no rule for judgment being neceſſary, the 
plaintiff may immediately proceed to tax his coſts, and 
take out ex {£CUtioN, 


-*D 7 Salts. 262; a fal'-, e12, + Hr, 823. 1 Pur, £68. „ 2 Str. 97%. r 
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After an interlocutory judgment, a writ of inquiry of 
damages is in general awarded; which is a judicial writ, 
directed to the ſheriff of the county where the action 
is laid t; ſetting forth the proceedings which have been 
had in the cauſe, © and that the plaintiff ought to re- 
« cover his damages, by occaſion of the premiſes ; but 
« hecauſe it is unknown what damages he hath ſuſtain- 
« ed by occaſion thereof, the ſheriff is commanded, that 
«by the oath of twelve honeſt and lawful men, he 
« diligently inquire the ſame ; and return the inquiſition 
& into court.” | | 

In an action on the caſe upon two promiſes, there 
was judgment by default as to the firſt promiſe, and 
as to the ſecond a nolle proſegui. A writ of inquiry was 
taken out, to inquire what damages the plaintiff had 
ſuſtained, by occaſron of the premiſes ; and upon the return 
of this, it was moved to amend the writ, and make it, 
Þy occaſion of the not performing of the firſt promiſe: And 
upon the authority of Baker againſt Campbell, the writ 
was amended in this caſe; the record of the judgment 
by default being a warrant to amend by v. 

The writ of inquiry ſhould be returnable on a general 
return, or day certain, according to the nature of the 
proceedings: if by original, on a general return ; if by 
ill, on a day certain. But where, in an aQion by bill 
againſt an attorney, the writ of inquiry was returnable 
on a general return, it was holden not to be error: 
but only a miſ-continuance, and cured by the ſtatutes of 
jeofails w. | | 

A writ of inquiry of damages is a mere inqueſt. of 
e of the court; who, if 
they pleaſe, may themſelves aſſeſs the damages .. And 
it is accordingly the practice, in actions upon promiſſory. 


notes and bills of exchange, inſtead of executing a writ 


of inquiry, to apply to the court, for a rule to ſhew 
cauſe, why it ſhould not be referred to the maſter, to 


ice what is due for principal and intereſt, and why 


t2 Lil. P. R. 521. u E. 4 Ann. B. R. v1 Str. 684. w 2 Str. 947. Say, 
Rep. 248. See H. Bl. 1 V. 642. and the ſeveral caſcs there cited. And, in 
confirmation of this doQtrine it may be obſerved, that the courts have always 
exerciled a power of ſetting aſide inquiſitions ſor mall or excefive dama- 
es ; and in ſome cates, of increaſing them. Say. Dam, 173, &c, 
» h final 
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fiaal judgment ſhould not. be ſigned for that ſum, with- 


out executing a writ of inquiry; which rule is made 


abſolute, on an affidavit of ſervice, unleſs good cauſe 
be ſnewn to the contrary y. This practice however is 
confined to actions upon promiſſory notes and bills of 
exchange, where the guantum of damages depends on fi- 
gures, which may be as well aſcertained by the maſ- 
ter as before a jury: and therefore where the defendant 
had ſuffered Judgment by default, in an action of uf- 


Jumpſit, on a foreign judgment, the court refufed to 
make the rule abſolute, for a reference to the maſter; 


ſaying, this was an attempt to carry the rule further 
than had yet been done, and as there was no inſtance 
of the kind, they would not make a precedent for it:. 
In a ſubſequent caſe a, the court refuſed to make the rule 
abſolute, in an action upon a bill of exchange, for foreign 
money; the value of which is uncertain, and can only be 
aſcertained by jury b. 

Where #he juty, pon the trial of an iſſue, omit to 
aſſeſs the damages, the omiſſion may mn ſome caſes be 
7 by a writ of inquiry c. As to which it ſeems, 
that where the matter, omitted. to be inquired by the 


principal jury, is ſuch as goes to the very point of the 
iſſue, and upon which, if it be found by the jury, an 


attaint will lie againſt them, by the party, if they have 
given a falſe verdict; there ſuch matter cannot be ſup- 
plied by a writ of inquiry, becauſe thereby the plaintiff 


may loſe his action of attaint, which will not lie upon an 


inqueſt of office d. 
Thus where, in detinue, the fury omitted to aſſeſ⸗ 
the value of the goods, the court refuſed to ſupply the 


omiſſion, by a writ of inquiry e. And ſo where the 


jury} who try the iſſue in replevin, omit to inquire of. 
the rent in arrear, and value of the cattle, purſuant to 
the ſtatute, 17 Car. 2. c. 7. no writ of inquiry can be 
afterwards awarded, to ſupply the omiſſion f: for by the 
words of the ſtatute, theſe matters are toe ngpared of 
by the /ame jury who try the iſſue 8. 


nz. and ſce H. Blac. V. pg, $29, 0641. „ R493! 
8 T. R. 57. b Cro. Eliz. 535. Cro, Jac. 61. © Cheyney's caſe, 10 Co, 
118. 4 Carth, 362. 1 r. 1052. 1 Sid. 446 T. ws 12.4 1 Keb. 852. 
f Sid. 380. N Raym. 190. 1 Ventr, 46 2 keb. go8. lev. 255. 2 Sir. 
1952. Gild. Dit 165. & 1 Silk, 205, 6: Cal. temp. He” 141. p 
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But where the matter, omitted to be inquired by 
the principal jury, doth not go to the point in iſſue, 
or neceſſary conſequence thereof, but is merely collater- 
al, as the four uſual inquiries on a guare impedit h, there 
ſuch matter may be ſupplied by a writ of inquiry, 
without any damage to the party; becauſe if the ſame 
had been inquired of by the principal jury, it would 
have been, as to thoſe particulars, no more than an 
inqueft of office, upon which an attaint will not lie i. 

Thus, where the parties being at iſſue in aſſumpſit, a 
demurrer was joined upon the evidence, and the jury 
diſcharged, without aſſeſſing the damages; and atfter- 
wards judgment was given for the plaintiff, and a writ 
of inquiry of damages awarded; the court held, that 
though the ſame jury might have aſſeſſed the damages 
conditionally, yet it may be as well done by a 'writ of 
inquiry of damages, when the demurrer is determined; 
and the moſt uſual courſe is, when there is a demurrer 
upon evidence, to diſcharge the jury, without further 
inquiry k. | | | 

So in treſpaſs or replevin, againſt overſeers of the poor, 
acting virtute officii, if the plaintiff be nonſuit l, or have 
a verdict againſt himm, and the jury are diſcharged, 
without inquiring of the treble damages, purſuant to 
the ſtatute, 43 Eliz. c. 2.8 19. the defeQ may be ſup- 
plied by a writ of inquiry ; becauſe ſuch inquiry is no more 
than an inqueſt of office. In ſuch caſe, as a ground fop 
awarding a writ of inquiry, it is neceſſary to enter 
a ſuggeſtion upon the roll, that the defendants were 
overſcers of the poor; and that the action was brought 
againſt them, for ſomething done by virtue of their 
office n. | | 

The writ of inquiry may be executed, on due notice, 
before the ſheriff or his deputy®; or by leave of the 
court, under ſpecial circumſtances, before the chief juſ- 
tice p, or a judge of aſſize, as an aſſiſtant to the ſheriffq. 
And where the writ of inquiry is executed before the 


h Cheyney's caſe, 10 Co, 118, i Carth. 362. * Cro. Car. 143. 11 Rol. 
Pep. 272. 2 Rol. Rep. 112. 5 Mod. 76, 7, 118, Carth. 362, 1 Salk. 20g, 
Skin. 50g, Comb. 344. 8. C. m Caf. temp. Hardw. 38 2 Str. 1021. S. C. 
Sav. Rep. 414. 3 Will, 44%, » Caf, temp. Hardw. 138. Say. Rep. 214. % 
Wu. 379. » 12 Mod. 519. 1 Str. 612. 2 Str. 853. Barnes, 223 4 12 Mod. 610. 
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chief juſtice, or a judge of aſſize, it is uſual to move the 
court, for the ſheriff to return a good jury r. But un- 
Heſs ſome matter of law is likely 'to ariſe in the courſe of 
the inquicy, the court will not give leave to have it ex- 
ecuted before a judge, merely on account of the import- 
ance of the facts. 

The notice of inquiry ſhould be in writing H and if the 
defendant have appeared, and his attorney be known, it 
ſhould be delivered to ſuch attorney t: but if the defendant 
have not appeared, or his attorney be unknown, the no- 
tice ſhouid be delivered to the defendant himſelf, or left 
at his laſt place of abode". If the venue be laid in Londm 
or Middleſex, and the defendant live within forty com- 
pute miles from London, there muſt be eight days notice 
of 1 nquir y, excluſive of the day it is given W; which no- 
ice is alſo ſufficient in country cauſes; for the ſtatute, 14 
Geo. 2 c. 17.5 4. which requires fen days notice of trial 
at the aſſizos, does not extend to notices of inquiry. But 
where the venue is laid in Landon or Middleſex, and the 
defendant lives above forty computed miles from Londen, 
there muſt be fourtren days notice of inquiry. And Sunday 
is to be accounted a day in theſe notices, unleſs it be the | 
day on which the notice is given x. Short notice of in- 
quiry is the ſame. as ſhort notice of trial: and where a 
rerm's notice of trial is required, there muſt, at the ſame 
diſtance of time, be the like notice of inquiry 7. 

Where the inquiry is to be executed before the chief 
juſtice, or a judge of aſſhze, the notice ſhould be given for 
the ſittings, or aſſizes, generally ; but otherwiſe the notice 
mould expreſs the particular time and place of executing 
ite. A writ of inquiry may be executed, in point of wo 
on the day it is returnable a, but not on a Sunday b and 
where the notice was to cxccute it by ten wy the 
court ſet it aſide for uncertainty <. The uſual way is to 
give notice that the inquiry will be executed, between two 

ertain hours d; as between ten and twelve o'clock in the 
'% ng or between four and ſix in the afternoon, of a 


— 


1 imp. K. . 7 . M. 4 nn. „„ Sa y. Rep. TRY; II. ibid. 
. 1121s, Sty. P. R. tit. N. 421. 6 Mod: 146. R. M. 4 
Ann (%s Mod. 21. * R. . 4 Ann (c) B Mod. 21. y 2 Str. 1100, Say. 
NP. 131. 1 Lud. Raym. 1449. 1 Str. 387). 2 Str. 1142. 4 Say Rep. 
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particular day, on or before the return of the writ, On 
a notice of inquiry ſo given, the party is not tied down 
to the preciſe time fixed by the notice; for the ſheriff may 
have prior buſineſs, which may laſt beyond it. Therefore 
where notice was given of executing an inquiry, between 


ten and twelve o'clock, and the irregularity complained of 


was, that the defendant and his witneſſes attended till 
twelve, and after the hour was clapfed, and they were 
gone, the writ was executed; the court refuſed to ſet 
aſide the inquiſition, conceiving it was clearly a trick of 
the defendant's attorney, to leave the place immediately 
after the hour was paſſed e. : | 

With regard to the place of executing an inquiry, it 
muſt be executed within the county, where the action is 
laid. In Middleſex, inquiries are uſually executed, in the 
morning during term time, at the King's Arms Tavern, 
Palace Yard, Weſtminſter; and in the afternoon during 
term time, as well as in vacation, at the fheriff*s office in 


Tool's- court, Curfitor-ſtreet, Chancery-lanef. In London 


they are executed, in term time as well as vacation, at the 
Secondary's office, No. 10, Grocers-hall court, in the 
Poultryf: and the notice ſhould be given accordingly. No- 
tice of inquiry may be continued or countermanded, in like 
manner as notice of trial g. 


In London and Middleſex, the writ muſt be left at the 


ſheriff's office, the day before the time appointed for its 


execution h: And if either party propoſe to attend by 
counſel, he ſhould give notice thereof to his adverſary, or 


he will not be allowed for it in coſts i. The cxecution of 


the writ may be adjourned by the ſheriff, after it is entered 
upon k. And if the plaintiff do not proceed to execute 
the inquiry according to notice, or countermand in time, 
the defendant, on an afftdavit of attendance and neceſ- 
fary expences, ſhall have his cofts, to be taxed by the 
maſter l. | | 
Letting judgment go by default is an admiſſion of the 
cauſe of action: and therefore, where the action is found- 


ed on a contra, the defendant cannot give in evidence 


e Doug, 198, e Imp. K. B. 402. 8 Id. 402, 4. R þ 
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that it was © fraudulent m. So in an action on a pro 
miſſory note or bill of exchange, the note or bill need not 
be proved, though it muſt be produced before the jury, 
in order to ſee whether any money appears to have been 
paid upon it a. And where an action was brought on a 
policy of aſſurance, on a foreign ſhip, wherein chere was 
a ſtipulation, that the policy fhould be deemed ſufficient 
proof of intereſt ; the plaintiff on the writ of inquiry, was 
only bound to prove the defendant's ſubſcription to the po- 
licy, without giving any evidence of intereſt 9. _ 

On the return of the inquiry, the plaintiff ſhould give 
a rule for judgment, with the clerk of the rules, which 
expires in four days p. And, in the mean time, the defen- 
dant may move to ſet aſide the inquiſition, for want of 
due notice q; or on account of an objection to the Jury, 
of. mode of returning them, as that ſome of the jury 
were debtors, taken out of priſon for the purpoſe of at- 


tending r, or that they were returned by the plaintiff's attor- 


ney.*; or for exceſſive damages t. The plaintiff, in like 
manner, may. move to fet aſide the inquiſition, when it is 
obvious the damages are too ſmallu; except in vindictive”. 
hard wv, or trifling actions. On the expiration of the 
rule for judgment x, the ſheriff, being called upon for his 
Teturn, will deliver it, with the inquiſition, t6 the plain- 
tiff's attorney; who gets the inquiſition ſtamped, | with a 
double half crown ſtamp, and taxes his cofts thereon with 


the maſter. 


The want of a writ of inquiry is aided by the ſtatute of 
Jeoſuils v. And where a writ of inquiry had been many 
years exeeuted, and coſts taxed upon it, but no final judg- 
ment entered up; there being occaſion to prove the debt 
in Chancery, and the writ of inquiry, being loft, a rule 
was made for a new writ of inquiry and inquiſition, ac- 
cording to the ſheriff's notes, and that the maſter ſhould 
indorſe the coſts, which by the commitment book appeared 
to have been taxed 2. 


m 1 Str. 612. n 2 Str. 1149 Barnes, 233, 4. 3 Wilſ. 186. Doug. 316 3 
T. R. 201. H. Blac. 1 V. 643 © Doug: 315. Þ 1 Salk. 399 Imp. K. B. 
404. 4 Sty. P. R 74 T. R 493. Cowp. 112. 1 2 Leon. 214. 3 Leon. 
117 S. C. 3 Bur 1646. 2 als. 647. 1 Str. 425, 88. 8 Mod. 196. 213. 
2 Str. 1289. but ſce 2 Leon. 21 3 Leon. 117. S. C.“ v2 Str, 940. 2 Bar- 
nardiſt. K. B. 177 S. C. 2 FT. R. 261. * 1 Salk, 399. Imp. K. B. 397, 
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CH AP. XXIV. 


r PLEAS TO THE JURISDICTION, CLAIMING cor U- 
SANCE, AND PLEAS IN ABATEMENT. 


ITHERTO we have ſuppoſed the action to be rightly 
brought, and conſidered what is to be done, when 
the Rl i has no merits. We have ſeen that, in ſuch 
caſe, he ſhould compromiſe or compound the action, con- 
feſs it, or let judgment go by default. But when the caſe 
is different, and any exception can be taken to the action, 
in point of form, or any anſwer given to it upon the 
merits, in fact or in law, the defendant ſhould plend,. or 
demur to the declaration. 
The General Order of Pleading is is, 
1. To the Juriſdiction of the Court, 
2. To the Perſon, 
1. Of the Plaintiff: | | 
2. Of the Defendant. | | 
3. To the Count. | 
4. To the Writ ;, and herein, 
1. To the Form: 
2. To the Action of the Writ. 
5. To the Action itſelf, in Bar thereof a. 
By this order of pleading, each ſubſequent plea admits 
the former: as when the defendant pleads to the perſon, 
he admits the juriſdiction of the court; when he pleads to 
the count, he admits the competency of the plaintiff, and 
his own reſponſibility ; when he pleads to the form of the | 
writ, he admits the form of the ne and in like | 
manner of the. reſt. ö 
Pleas to the juriſdiction of the court are either in heal [ 
or tranſilery actions. In local actions, it is a good plea to 
jay that the lands are ancient demeſne, holden of the 
king's manore; or that the cauſe of action aroſe in Males d, 


* 


* Co. Lit 303. Latch, 178. Gilb. C. P. 49. „ Gilb. C. p. go. . 
7, 3<1. Raſtal, 101. Hans 03. Thomp, 2. 3 loſt. Cl. 8, 9. 1 Salk, 56. of 
1d. Raym. 1418, « + Will, 193. 
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176 OF PLEAS TO THE JURISDICTION. 


or beyond the ſea e, or in a county palatine f, cinque ports, 


or other exempt juciſdiQtion b. 

In ejeftment, the tenants in poſſeſſion cannot plead to the 
juriſdiction, without leave of the court i: and, where an- 
tient demeſne is pleaded, there muſt be an affidavit, ſkating 
that the lands are holden of a manor, which is antient de- 
meſne ; that there is a court of antient demeſne, regularly 
holden; and that the leſſor of the plaintiff has a freehold 
intereſt K. | 

In tranſitory actions, it is ſaid], the defendant cannot 
1994 to the juriſdiftion of the court, unleſs the plaintif 

y his declaration ſhew, that the cauſe of action accrued 
within a county palatine. And even then, it muſt be ayer- 
red in the plea, either that the defendant dwells in the 


county palatine, or that he hath ſufficient goods and chat- 


tels there, by which he may be attached; otherwiſe th: 
plea cannot be allowed, left a failure of juſtice ſhould 


enſue m: and the 9 cannot in ſuch caſe demur to 


the declaration *, or move in arreſt of judgment o. 


Of a nature very ſimilar to pleading to the juriſdiQion, 


of the court, is claiming Conuſance p; or praying, that the 


cauſe may be determined before an inferior juriſdiction: 
concerning which, it will be proper to conſider, the ſeve- 
ral ſorts of interior juriſdictions; in what caſes conuſance 
may be claimed; and the time and manner of claiming it. 

There are theee ſorts 'of inferior juriſdictions p. The 
firſt is to /uld pleas, which is merely a concurrent juriſ- 
diction; and can neither be claimed nor pleaded. The ſe— 


cond is a general conuſance of pleas; which, being intended 


* 1 Salk. 80. 1 Show. 191. S. C. f Raſtal, 419. Herne, 9. 3 Inſt. Cl. 14. 


o 4 Inſt 224. Jenk. 199. Keilw. 88, Sec. S. C. 3 Inſt. Cl. 7. but ſee Yelv. 12, 


13, Carth, fo. h Bro. Abr tit, Conuſance, 52. 1 Blac. Rep. 197. '2 
Burnardiſt. K. B. 7. 362, 365. Andr. 368. 2 Str. 1120. i Blac, Rep. 197. 3 
Will: 31. * 2 Bur. 1046. 1 4 Inſt, 212, 213. 1 Sid. 103. Carth. 109. 
Gilb. C. P 191, 1 Bac, Abr. 560. m Carth, 366. * Id. 354. 5 Mod. 144. 
38. C. „ Carth. 11. Comb. 30, 48. S. C. and ſee Comb. i115. v Gilb. C. P. 
191. 1 Bac. Abr. 860. 1 Rol. Abr. 489. « Palmer, 456: Hardr. 509. 21.4. 
Raym. 836. 1 Silk. 143 3 Salk 79. 12 Mod. 643. S. C. Id. 666. 10 Mod. 
126. Vin. Abr. Tit. Canuſance, 59g. 
for 
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for the benefit of the lord, may be claimed by him, 
though it cannot be pleaded by the defendant. The third 
is coniſance of pleas, with excluſive words; as where the 
king grants to a city, that the inhabitants ſhall be ſued 
within the city, and not elſequhere 1 This, being an exempt 
juriſdiction, may be either claimed or pleaded r. Hence 1t 
is a general rule, that wherever the defendant can plead to 
the juriſdiction of the court, there the lord of the fran- 
chiſe may claim conuſance, but not vice verſa 5. 

The privilege of claiming conuſance is confined to courts 
of record t, and local actions u; except where the defendant 
is a member of the Univerſity of Oxford or Cambridge v. 
And it is alſo confined to ſuch actions as were in eſſe at the 
time of the grant w, and does not extend to thoſe created 


ſince, by act of Parliament; except where a common. 


law action is given againſt a perſon by another name, as 
debt againſt an adminiſtrator x. Neither ſhall this privilege 
be allowed, where the franchiſe cannot give a remedy y, 
and there would conſequently be a failure of juſtice 2; as 
in replevin a, quare impedit b, waſte, &c. or where the 
lord is a party, and the plea is to be holden before him- 


ſelfe, or the defendant is a ſtranger who hath nothing 


within the franchiſe 4; or laſtly, where the plaintiff is a 
privileged perſon, as an attorney or officer of the court e. 


of the warſhal *. | 


Conuſance of pleas muſt be claimed after appearance s, 
and before imparlance b, in the firſt inſtance, or on the 
very firſt day the party hath in court; even upon the re- 


in: if not, then upon the firſt day given upon the decla- 
ration i. As for "inſtance, in treſpaſs by original, where 
place is named, or præcipe quod reddat, where land is de- 
manded, conuſance mutt be claimed upon the return day 


Bro. Tit. Conuſance, 52. 1 Blac. Rep. 197. » Gilb. C. P. 193. t2 Inſt, 
149. u 4 Inſt, 213, 1 Sid. 103. » Gilb. C. P. 193. 1 Bac. Abr. 560, 
* 14 Hen. IV. 20. b. = Id. 22 Ed. IV. 22. 1 2 Ventr. 363. = Hardr, 507. 
© luſt, 140. » Dalis. 12. 8 Hen. VI. 18, 19, 20, 21. Hob. 87. 
. 83. 1 Rol. Abr. 493. 3 Leon. 149. Lit. Rep. 304. Vin Abr. Tit. Conu- 
(ance, F892, Bendl. 233. cont, Bro. tit. Conu/ance, 50. 1 Salk. 2. Gilb. C. 
F. 193, Comb. 319 ® 1 Sid. 103. 1 Show. 352. 10 Mod. 125. 1 Bar- 
nardiſt.” N B. 66 1 Will, 411, Vin. Abr Tit, Conuſaxce, 590, Gilb, C. P 
195. 12 Will. 413. 1 
| N of 


But conuſance may be claimed by a defendant, in cuſtody 


turn day of the writ, if the cauſe of action appear there- 
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of the writ; becauſe in theſe caſes, the writ ſtates where 
the cauſe of action ariſes k. But in debt or detinue tis 
_ otherwiſe » for it does not appear, till the plaintiff has 
counted, where the contract or obligation was made; and 
therefore till then, the lord need not make his claim l. 80 
in replevin, the place where the cattle were taken does not 
- appear, till the plaintiff has counted, if it be between 
ſtrangers: but if a replevin be ſued againſt the lord of the 
franchiſe himſelf, there the lord's claim would come too 
late after the count ; becauſe the law intends, that he knew 
the place of taking, being himſelf a party, and fo, by not 
demanding his privilege on the writ, he gives the court 
ſeiſin of the cauſe : for the lord muſt uſe no delay m. 

As to the manner of making the claim, it 1s holden, 
that conuſance may be-claimed by the lord of the franchiſe 
in perſon, or by his bailiff or attorney 2 : If it be claimed 
by attorney, the warrant of attorney muſt be produced in 
court, and filed o. The. grant of conuſance muſt alſo be 
produced P, or an exemplification of it under the great 
ſeal 4; and if the grant was before time of memory, an 
all-wance muſt be ſhewn in the King's Bench, or before 
Juſtices in Eyrer Upon a claim made by the Univerſity of 
Oxford or Cambridge *, there muſt be likewiſe, in addition 
to the grant, an exemplification of the ſtatute confirming 
itt; together with an affidavit of the defendant's reſi- 
dence u. The claim itſelf muſt be entered upon a rolle; 
and, after ſtating the ſeveral proccedings that have been 
had in the cauſe, muſt ſet forth the grounds upon which 
it is made, with great preciſion v. It may be demurred 
to; or the fats therein alledged may be controverted by 
pleading x. If allowed, a day is given, upon the roll, for 
the lord of the franchiſe to hold his court; and the parties 
are commanded to be there on that day y. But the record 
fill remains in the court above; and a tranſcript only » 
ſent down to the court below 2 : So that if juſtice be hot 


* 5 Bur. 2823. 110 Mod. 127. mg Bur. 2823, » Bro. Lit. Cenuſext, 
50. I2 Mod. 644. 656 » Palm 456. 1 Sid 103. 1 Lev. 8g, Þ 12 Mc. 
644. 1 Blac. Rep. 454. 4 5 Bur. 28:3. = Krilw. 189, 190. 1 Sid. 103.1 
Salk. 183. 1 L\.. Raym. 429, 8. 475 S. C. Gilb. C. P. 195. but ſee Bro. u. 
Conujance, $i. 10 Mod. 126 1 Elac Rep. 454 t 13 Eliz. c. 19. iz 
Barna-dilt. K BB. 49, 6g. 2 Str. 810. w 2 Wilf 409, 10. * Id. Con 
319. 12 Ld. Ran. E36, 7. 12 Mod. 644. 3 Salk. 79.5. C. Id. Jens. 
. | | : 


done 


Seren 
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gone there, as if the defendant be a ſtranger, and has no- 
thing within the franchiſe, by which he can be ſummoned, 

or if the judge miſbehave himſelf, &c. the plaintiff ſhall 
have a re- ſummons a, upon the record in the court above. 
And if a re- ſummons iſſue, upon failure of right in a fran- 
chiſe, the lord of the franchiſe ſhall never afterwards have 
conuſance of that plea b. 


. 


pleas in abatement, to the perſon of the plaintiff, are 


either that he is not in exiſtence, (being only a fictitious 


perſon e, or dead d;) or elſe that, being in exiſtence, he is 
an alien enemy e, attainted of treaſon or felony f, outlawed 
upon meſne or final proceſs s, under a præmunire h, excom- 
municated i, or convicted of popiſh recuſancy k. Where 
the cauſe of action is forfeited, as by the plaintiff's being 
an alien enemy 1," attainted m, or outlawed for felony a, 


there his diſability may be pleaded i in abatement or in bar; 


but otherwiſe it can only be pleaded in abatement. 

Pleas in abatement, to the perſon of the defendant, are 
that he is privileged, as an attorney or officer of the 
court®z; under the king's protection p; or an inft a, 
when ſued as heir on the obligation of his anceſto?, &c.; 
in which latter caſe, rhe pars] ſhall demur, or proceedings 
be ſtayed, till he come of age. Under the head of pleas 
to the perſon, may alſo be included Coverture, in the 
plaintiff or defendant *; or that the plaintiffs or defen- 
dants, ſuing or being ſued as huſband and wife, are not 
married t; or any other plea for warrant of proper parties, 
as that there is an executor u, adminiſtrator v, or other 


* Id, Hardr, 407, but ſee Via. Abr. tit. . 889. 10 Mod. 127. 
» Jenk. 34. < Aſt. Ent. 10. 3 Inſt. Cl. 89. 4 Aſt., Ent, 8. 3 Inſt, Cl. 73, 


c. + Lutw 34. 3 Int. Cl. 16. f Carth. 137, 8. m Lutw. e, 1529. 3 
laſt. Cl. 23, &c. n Co. Lit. 129. b. i Lutw. 17. 3 Inſt. Cl. Th * 3 Inſt, 
Cl. 20. 1 Str. 520. i Co. Lit. 129. b. * Bio. V M. 252. = Co Lit. 128. 
bv. Gilb. C. P. 200. 9 1 Lutw. 639. Þ 2 Bro. Eat. 106, « Raſtal, 360, 
362, 379. Bro. R. 195. 1 Aft, Ent. 9. 3 Inſt, C 50, 1 Lutw. 24. 3 Inſt, 


Cl. 741. t 3 luſt, Cl, 69. » 3 loſt, CL 51. Raſtal, 32 f. a. » 3 laſt, 
bet as | 3 5 » 3 of 3 Cl. 53. 


Ni. | perſon, 
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perſon w, not named, who ought to be made a co- plaintiff 
or co-defendant. . | 

There is a diſtinction, with regard to co-plaintiffs, be- 
tween torts and contracts: for if an action be brought for 
a tort, by one of ſeveral joint-tenants or tenants in com- 
mon, the defendant muſt plead in abatement ; and cannot 
take advantage of it in evidence, upon the general iſſue x. 
But if an action be brought upon a joint contract, by one. 
of ſeveral partners, the plaintiff muſt be non-ſuited or 
have a verdict againſt him y. A ſimilar diſtinction was for- 
merly obſerved, with regard to co-defendants 2: but it is 
now clearly ſettled a, that if an action be brought upon a 
joint contract, againſt one of ſeveral partners, the defen- 
dant can only plead it in abatement; though the plaintiff 
knew, and even contracted with the other partners. 

Pleas in abatement of the count can only be pleaded in 
actions by original writ; and are for ſome uncertainty, re- 
pugnancy, or want of form b. not appearing on the face of 
the writ, or elſe for ſome variance therefrom c. 

Plcas in abatement of the writs are, either for matter 
apparent on the face of it, or for matter dehors d, exiſting 
at the time of ſuing out the writ, or ariſing afterwards. 
To the form of the writ they are, for ſome apparent un- 
certainty, repugnancy, or want of form f; variances from 
thegrecord, ſpecialty, &c.; or, miſnomer h of the plaintiff 
or defendant ; or, in actions by original writ, the omiſſion 
or miſtake of the defendant's additioni; that is, of his 
eſlate, degree, myſtery, or place of abode. But the plain- 
tiff may ſue the defendant, either by the addition of his 
degree or myſtery k; and may name him of the place 
where he /ate/y dwelt l. 8 

Pleas in abatement to the aim of the writ are, that 
the action is miſconceived em; or was prematurely brought, 
betore the cauſe of it aroſen; or that there is another 


g loft; CI. £4, 119. 1 Lutw. 696, = #2 Saik. 32, 290. 2 Str. 810. 
Str. 820. 2 Mod. 279. 3 Mod. 321. 2 Salk. 440. Show. 29. 101, 3 
Lev. 258, Carth. 58. S. C. Gilb. Evid. 189. 2 Atk. 510. 5 Bur. 2611. 2 
Blac. Rep. 947. b 3 Inſt. Cl. 62. < Reg. Pl. 27), 8. 4 Gilb. C. P. $1. 
e Sçe Com. Dig. tit. Abatement, (H.) t Lutw. 23. 3 Inſt. Cl. 49, 54 66, 
Gee. & 3 Inft Cl. 43, & c. h Lutw. 10. Aſt Ent. 1. 3 laſt. Cl. 59, &c but 
ſee 2 Str. 1218 + Stat. 1 Hen. V. c. 5, 3. Inſt. Cl: 92. * 8 Mod. 51, 82 
3 Sir. 555, 2 Str. 816. 2 Ld. Raym. 1541. 8. C. 12 Str, 924. n 3 Inſt, 
CL. 120, &c. = Lutw d, 13. 3 Inſt. Cl, 56. Forteſ. 33? : 
action 
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action depending for the ſame cauſe o. It is ſaid, in one 
caſe p, that the -pendency of a prior action for the fame 
cauſe may be pleaded in bar to a ſecond action; but it 
cannot be pleaded in abatement. This however muſt be 
_ underſtood with reference to the particular caſe of a qui 


tam action, and not as a general rule applicable to all 


caſes. 2 | 

The general requiſites of a plea in abatement are, that 
it ſhould be certain to every intent a, give the plaintiff a 
better writ", and have an apt and proper beginning and 
concluſion: for it is the beginning and concluſion that 


make the plea*. Pleas to the juriſdiction of the court 


mult be plcaded in perſon t; and in pleading them, the de- 
fendant muſt make but half defence u: but pleas in abate- 
ment may be pleaded by attorney, and with full defence v. 
Where the defendant pleads to the writ, for matter appa- 
rent he ſhould begin his plea, by praving judgment of the 
writ, and conclude it in the fame monner w; but where 
the plea is for matter dehors, as joint-tznancy, non-tenure, 
or the like, there he ſhould conclude it only in this manner x. 
A plea of miſnomer of the defendant, beginning, “ And 


the ſaid Richard, ſued by the name of Robert, &.“ is 
bad y. In pleading to the juriſdiction, he defendant ſhould 


conclude his plea, by praying judgment, if the court will 
take further cognizance of the ſuit *. In pleading to the 
perſon, the concluſion is, whether the defendant ought to an- 
wer, or the plaintiff 10 be anſwered®; or if excommuni- 
caiion, or other temporary diſability, be pleaded, that the 
flaint may remain without day, until, &c. > In pleading to 
the writ or count, if the action be by original, the plea 
ſhould conclude, by praying judgment of Ie writ or count, 
e:d that the ſame may be quaſhed e. But if the action be by 
%, the plea ſhould conclude, by praying judgment of the 
bill, or of the bill and deciaration, (for they ate the ſame 


o Lutw. 33. 3 Inſt. Cl. 111. » Say. Rep. 216. « Co. Lit. 303. a. Cro. 
Jer. bz. 3 Lev. 67. 1 Brownl. 139. 1 Sid. 189. 1 Ventr, 135. Comb, 
126, 7. 1 Show. 4. S. C. 1 Ld. Raym. 593.1 Salk. 219. S. C. 12 Mod, 62 ;. 10 
Med. 112, 192, 210, t Gilh, C P. 28. uv 1d. 188 Ce. Lit, 129, u Lutw. 7 
H beatley v. Cudmerſon, M. 1e Geo. 2. C. P. Tlempſen v. Stecldale, H. 23 
Geo. 3. K. B. » Moor, 30. Dalis. 33. 8. C. Reg. Pl. 294. Lutw. 11. 12 
Mod, 528. * Same Caſes, yg T. R. 487. = Latch, 78. Id. ibid. Lit. 
S 155, &c. b Lev. 240. Lutw. ty. 3 laſt. Cl. 18. 1 Str. 521, © 6s Mod. 
, = 
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182 OF PLEAS IN ABATEMENT. 
thing), ag not of the declaration only d. A plea of miſ. 
nomer, praying judgment if the bill, and that the ſame 
may be quaſhed, is ill on ſpecial demurrer e, 
Pleas to the juriſdiction of the court f, (except antient 
demeſne s,) and pleas in abatement h, ought to be pleaded 
before a general imparlance, within four days incluſvei 
after the delivery, or filing and notice, of the declara- 
tion k; unleſs the declaration be delivered or filed after 
term, or ſo late in the term, that the defendant is not 
bound to plead to it that term; in both which caſes, the 
defendant may, within the firſt four days incluſive of the 
next term, plead to the juriſdiction of the court, or in 
abatement, as of the preceding term l. But if ſuch plea 
be not delivered, or left in the office, within that time, it 
is not to be reccived ; whether a rule to plead be given or 
not m. And Sunday, or any other day on which the court 
does not fit, is to be accounted as one of the four days, 
unleſs it happen to be the laſt n. 

Before the ſtatute for the amendment of the law, where 
the defendant pleaded a foreign plea; he was obliged to ve- 
rify it by affidavit o. And now, by that ſtatute p, No 
« dilatory plea ſhall be received in any court of record, 
« unleſs the party offering ſuch plea do, by affidavit, prove 
« the truth thereof; or ſhew ſome probable matter to the 
* court, to induce them to believe, that the fact of ſuch 
« dilatory plea is true.“ The affidavit, required by this 
ſtatute, may be made by the defendant himſelf, or a third 
perſonq; and as the ſtatute only requires probable cauſe, 
there does not ſcem to be any neceſſity for an affidavit, 
where the plea is for matter apparent, as want of addition”, 


4 Id. 5 Mod. 144. 12 Mod. 133. S. C. 10 Mod, 192, 210. 3 T. R. 18%, 
Dyer, 210 b. in nargine, T Raym, 34. 1 Keb. 137. S. C. Gilb. K. B. 317, 
344. Gilb. C. P. 183, 184, 187. 4 Bac. Abr 28, g & Dyer, 210. b. In 
margine, Latch. 83. Cro. Car. 2. Sty. Rep. go. Vin. Abr tit Conu/ance, p. 
891. b 2 Keb. 143 1 Mod. 14. 1 Ventr. 184. 1 Lutw 23. Sty P R. 465. 
Gilb K. B. 344. R. E s Ann. (a) R. T. 5 & 6 Ceo. 2. (6b) 1 Str. 523. 
Barnes, 224, 334. 1 T. R 297. 5 T. R. 210 K 11 Mod. 2. 2 Str. 149%. 
1 Will, 23 8 C. 2 Str. 1268. 1 T. R. 277. 689. And ſee Gilb. C. P. 62. Pr. 
Reg. 3. Caſ. C. P. 23. 8. C. Pr. Reg. 286. Cal. C. P. 63. S C. But ſee Sty. 
P. R. 40 8, 468. R. E &. Ann /a) T R. 258. 9. from whence it ſhould 
ſeem, that they ovght to be pleaded, before the rule for pleading is expired. 
1 3. Salk. 357. Gilb. K. B. 844, 8 * 1 Lil. P. R. 3. R E. 5 Ano ) 1. 
N. £99. 3 T. R. 642 5 T. R. 210. „1 Lil. P, N 299. Sty. Rep 438. 
Arth. 432. 3 Mod. 336. 8. C e eee E. . q Pr, Reg 6. 
Barner, 544. . Er. Reg. 5. | 
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Kc. Yet where the defendant pleaded, after oyer of the 


original, that it was not returned, the court ſet aſide the 
plea, for want of an affidavit of the truth of its. D 

A plea in abatement ſhould be ſigned by counſel; and 
filed in the office of the clerk of the papers, with an affi- 
davit that the plea thereto annexed is true in ſubſtange and 
matter of fact t. And if it be not filed in due time, the 
plaintiff may conſider it as a mere nullity, and ſign judg- 
ment uv. If there be no affidavit annexed, the plaintiff 
muſt move the court to ſet it aſide v. ; 


MW hen a plea in abatement is regularly put in, the plain- 


tiff muſt reply to it, or demur. If he apply, and an iſſue 
iz fac be thereupon joined, and found for him, the judg- 


ment is peremptory, quod recuperet w; but if there be judg- 


ment for the plain ff, on demurrer to a plea or replication 
in abatement, the judgment is only inter/ocutory, quod re- 
ſpandeat ouſter x. In the latter caſe, the defendant has in 
general four days time to plead ; but this is in the diſcre- 
tion of the court7, and they will ſometimes order him to 
plead inſtanter, or on the morrow. After a judgment of 
reſpondeat ouſter, it is ſaid, there can be no plea in abate- 
ment; for if it' were allowed, there would be no end of 
ſuch pleas 2. But this muſt be underſtood of pleas in 
abatement in the ſame degree, as popith recuſancy and out- 
lawry a, being both to the perſon: for the defendant may 
plead to the perſon of the plaintiff, and if that be over- 
ruled, he may afterwards plead to the form of the writ b. 

The judgment for the defendant, on a plea in abatement, 
whether it be on an iſſue in fac or in lau, is, that the writ 
or bill be quaſhed ©; or, if a temporary diſability or privi- 
lege be pleaded, as excommunication, or the king's pro- 
tection, infancy, &c. dat the p aint remain without day, un- 
til, &c. On an iſſue in fact, the defendant is intitled to 
6%; but not on an iſſue in law d. 


1 Str. 639. 2 Ld. Raym 1409. 8. C. t Str. 7056, 738 1 T. R. 277, 
686. 5 T. R. 210. » 1 Bir. 63%. Say. Rep. 19. 293. 3 Bur. 15. » Gilb, 
C. P. 63. 2 Wilſ 367. = Id. ibid y Comb 19 4 Bac. Abr. 61. Gilb. 
C. P'. 186 2 Saund. go, 41. 12 Mod. 230. * Het). 126. * Com, Dig tit. 
Abatement, p. 66, cites Th. D. I. x. c. 1. < Gilb. C. P. 52, 42 Ld, Raym. 
992, . 
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CHAP. XXV. 


or o ER, AND INSPECTING BOOKS, &e. 


— and preparatory to pleading in bar, the 
defendant may crave oyer of deeds, &c. or claim 
inſpection of books, court rolls, &c. or he may move 
the court to change the venue, conſolidate unneceſſary 
actions, or ſtrike out ſuperfluous counts. 

Oyer of deeds, &c. is demandable by the plaintiF, ot 
by > defendant. If the plaintiff 1 in his declaration u. 
ceſſarily make a profert in curid of any deed, writing, 
letters of adminiſtration, or the like, the defindent may 
pray oyer, and muſt have a copy thereof delivered to him, 
if demanded ; paying for the ſame after the rate of ſour - 
pence per ſheet, and alſo for the ſtamps a. So likewiſe 
if the defendant in his plea make a neceſſary profert in 
euria of any deed, &c. the plaintif may pray oyer, and 
Mall have a copy, at the like rate b. And the party, of 
whom oyer is demanded, is bound to carry it to the 
adverſe party e. Formerly, all demands of oyer were 
made in court, where the deed is, by intendment ef 
law, when it is pleaded with a profert in curid d: And 
therefore, when oyer is craved, it is ſuppoſed to be of 
the court, and not of the party; and the words ef legitur 
in hec verba, &c. are the act of the court e. In practice 
however, oyer is now uſually demanded, and granted 
by the attorniesf. And where the plaintiff is intitled 
to have oyer of a deed, it cannot be diſpenſed with by 
the court ; nor can the defendant be compelled to plead 
without it 2, even though the deed be loſt T But where 
the deed 1s in the hats of a third perſon, the court will 
oblige him to give oyer, and produce it h. 

v 2 Salk. 49. R. T. s & 6 Geo. 2 03). » Id. 6 Mod, 122. 2 T. R. 40 
« * MJ. 898. 2 Salk. 1419. Id. 1 Sid. 108. but fee 2 Lutw, 1644. corre. 


$6 Mol, 28, & Lil, P. R tit, Over, 2 V. 266. 2 Keb. 274. 6 Mod. 28. 7 
Str. 1186. 1 WII. 16 S. C. 2 Str. 1198. 
| When 
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When a deed is ſhewn in court, it remains there, in 
contemplation of law, all the term in which it is ſnewen 
for all the term is conſidered in law but as one day. 
And at the end of the term, if the deed be not denied, 
the law doth adjudge it to be in the cuſtody of the 
party to whom it belongs ; but if it be denied, then it 
ſhall remain in court till the plea is determined; and 
if it eventually turn out not to be the plaintiff's deed, 
it ſhall be deſtroyed i. But letters teſtamentary, or of 
adminiſtration, are not ſuppoſed to remain in court all 
the term; for the plaintiff may have occaſion to pro- 
duce them elſewhere. Hence it is, that oyer of a deed 
cannot in ſtrictneſs be demanded, but during the ſame 
term it is pleaded Il. And as a general imparlance is al- 
ways to a ſubſequent term, it follows, that oyer of a deed 
cannot be demanded after ſuch imparlance m. A different 
doctrine is indeed laid down in one caſe n, which muſt 
be underſtood of a ſpecial imparlance, to another day in 
the ſame term. | | 

Though oyer is not in ſtrictneſs demandable of a 
record ©, yet if a judgment or other matter of record in 
the ſame court be pleaded, the party pleading it muſt 
give a note in writing, of the term and number roll, 
whereon ſuch judgment or matter of record is entered 
and filed; or in default thereof the plea is not to be 
received. And, probably on this account, the party 
was not anciently permitted to plead nul tie] record, of a 
judgment or matter of record in the ſame court 9, But 
where a judgment or matter of record is pleaded in 
a different court,. the party, not being intitled to an ac- 
count of the term and number roll, muſt plead nul tiel 
record. And it ſeems that oyer is not demandable of an 
act of parliament r. | 

Formerly, the defendant was allowed oyer of the ori- 
ginal writ, in order to demur or plead in abatement, for 


i Co. Lit. 231. b. 8 Co. 74. b. 2 Lutw. 1644. * 2 Salk. 497. 12 Mod. 398. 
S. C. us Co. 74. b. 2 Lutw. 1644. 1 T. R. 149. ” 1 Keb. 32. 2 Lev. 142. 
Frech. 400. 3. Kcb. 480, 491. S. C. 6 Mod, 28. = 12 Mod. 99. and ſee 
2 Show. 310. © 1 Ld. Raym, 347. (4th edit. note a.) Doug. 476, 7. 1 T. R. 
149, 50. r Keilw, 96. Carth. 454. 1 l. d. Raym, 347. Carth. g17. 1 Ld. 
Raym. $50. 2 Str. 823, R. T. 5 & 6 Geo. 2. (%. 45 Hen. 7. 24. Per Brian. 
3 Keb. 76. » Doug, 476. Godb. 186. centra, | | 
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any apparent inſufficiency or variance s. But this indul- 
gence having been abuſed, and made an inſtrument of 
delay, it is now holden, that if the defendant demand 
oyer of the original writ, the plaintiff may proceed, as 
if no ſuch demand had been made t. | 8 
The demand of oyer is a kind of plea u; and ſhould 
regularly be made, before the time for pleading is ex- 
. pired v. If it be not made till after that time, the plain- 
tiff may conſider the demand as a nullity, and ſign judg. 
ment. But though oyer be not in ſtrianeſs demanda- 
ble, yet if it be given, the party demanding has a right 
to make uſe of tw, If the defendant would inſiſt upon 
His demand of oyer, he ſhould move the court to have 
it entered upon record x: if the plaintiff, on the other 
hand, would conteſt the oyer, he may either counter-' 
plead ity, or ſtiike out the reſt of the pleading, and 
demur 2; upon which, the judgment of the court is, 
either that the defendant have oyer, or that he anſwer 
without ita: on the Jatter judgment, the defendant 
may bring a writ of error; for to deny. oyer where 
it ought to be granted is error, but not è converſe b. 

There 1s no ſettled time preſcribed for the plaintif 
to give oyer; though if not given when demanded, the 
defendant ſhall have the ſame time to plead, after oyer 
given, as he had at the time of demanding it c. And he 
may either ſet forth the oyer in his plea or not, at his 
eleQtiond. If he ſet it forth, the court muſt adjudge 
upon it, as parcel of the record; though it was not 
ſtrictly demandable, at the time of granting it e. But 
the defendant is not bound to ſet it forth in his pleat: 
and if he do not, the plaintiff may pray an inrolment, ang 
ſo make it part of his rephcation. 

The time allowed for the defendant to give oyer of 
a deed &c. to the plaintiff, is two days excluſive after 


» Gilb, C. P. e2. 12 Mod. 35, 189, 2 Lutw. 1644. 6 Mod. 27. 2 Salk. 492. 
2 1d. Raym. 970. R. T. 5 & 6 Geo. 2, b. 2 Wilſ. 99. Co. Ent. 320. *t Doup. 
225, 8. Barnes, 240. and ſee Bro. Abr. tit. Oyer, pl. 19. u 3 Salk, 119. 
Fauler and Dyer, M. 20 Geo. 3. » Doug. 476, . = 6 Mod. 28. y2 Lev. 
142. * 2 Salk. 497. and fee 2 l. J. Raym. 970. 2 2 Lev. 142, Þ» 2 Salk, 
497. 6 Mod 28 2 Ld. Raym. 970. S. C. 2 Str 1186. 1 Will 16. 8 C. 
S r. 70s R. TS & 6 Ceo, 2. (%. 44 Str. 1241. 1 Will. 97. © 3 Salk. 119. 
Carth. 513. C Mod. 27. Doug. 460. 2 Str. 1241, 4 Will, 97. Barnes, 127. 


Contra. 


it 


OF INSPECTING BOOKS, &, 187 


it is demandeds. And if it be not given in that time, 

the plaintiff may ſign judgment, as for want of a plea h. 

If given, the plaintiff ſhall. have the ſame time to reply, 
after oyer given him by the defendant, as he had at the 
time of demanding it i. . En 


— 


The general rule, with regard to the inſpection of 
books, court- rolls, &c. is, that a party has a right to 
inſpect, and take copies of ſuch as are of a public na- 
ture, wherein he has an intereſt, ſo as they be material 

to the ſuit, and the party in poſſeſſion be not obliged to 
furniſh evidence againſt himſelf, in a criminal proſecu- 
tion k. And if the books, &c. are not evidence of them- 
ſelves l, or appear on inſpection to have been altered, by 

eraſure m, &c. the court will order them to be pro- 
duced at the trial. ; 

The books of the Sefſions are conſidered as public 
hooks, which every one has a right to inſpect a. And 
every man has a right to inſpe& the proceedings, to 
which he himſelf is a party; for he has an intercſt in 
ſuch proccedings. But it is a rule, that no perſon ſhall 
be compelled to produce, or give copies of books, &e, 
of a private nature p. Thus the Eaſt-India Company, 
though they are compellable to produce their public 
books q, are not obliged to produce their books of let- 
ters”, &c. nor their private books, relating to the ap- 

- pointment of their ſcrvants*. And a mere ſtranger, or + 
ene who has no intereſt in the books, &c. is not intitled 
to inſpect or take copies of them t. | | 

The Court roll: and books of a manor are of a public 
nature, the tenants have an intereſt therein, and the 
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t Carth. 484. 2 T. R 40. » 6 Mod. 122. i R. T. 5 & 6. Geo. 2. . 
* 1 Blac. Rep. 44 + 1 Str. 126. Barnes, 468. = 1 Str. 30 Say. Rep. 76. 
» 1 Will 297. Rex v. Berling, cited in 1 Wilſ. 240. 1 Blac. Rep. 39. 8 C. 
© Cal. temp, Hatdw 128. 2 Str. 1242. Barnes, 236. But ſce. 1 Ld, Raym. . 
252. Gilb. Caſ. B R. 134. (Dr. Veſt's Calc) 2 Str. 1025. 1 Will, 249. 1 
Blac. Rep. 41. 8 C. cited, Say Rep. 250. ſemb. contra. » 2 Lord Raym. 927. 
Barnes, 236 4% Mod. 129. 2 Lord Raym 852, S. C. r1 Str. 646. * 2 
Str. 717, Id. 1cos, 1 Will. 240. 1 Blac. Rep. 40. S. C. | 
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lord who has the cuſtody of them is conſidered merely 
as a truſtee u. Hence it is of courſe, to grant leave to 
inſpect the court rolls, &c. of a manor, on the applica- 
tion of a tenant of the manor, who has been refuſed that 
permiſſion by the lord v. But this privilege is confined 
to the tenants of the manor: for the lord or tenants of a 
different manor, having no intereſt in the court rolls, &c. 
cannot claim the inſpection of them w. And, in one 
caſe, a freeholder was refuſed a rule to inſpect the rolls of 
the manor, in a caſe between himſelf and the lord, touch- 
ing a copyhold x. 

So the books of a Corporation are in nature of public 
books J; and every member of the corporation, having 
an intereſt therein, has a right to inſpect and take copies of 
them, for any matter that concerns himſelf, though it be 
in a diſpute with others 2. And in an action brought by 
a corporation for toll, againſt the defendant, who was not 
a member of the corporation, the court, on his applica- 

tion, have, in ſeveral recent inſtances, granted a rule for 
inſpection of ſuch parts of the deeds, &c. as related to 
the matter in diſpute a; which rule has been direQed 
to the crown clerk, requiring him to give the in: pedtion 
upon oath: for the defendant, in ſuch caſę, has an inter- 
eſt in the deeds, &c. though diſtinct from that of the 
corporation; and the foundation of the rule is, that as 
the court of chancery would order inſpection, mercly 
for afking b, this court will do the ſame thing, to ſave 
expence to the parties </ But in this, as in all the, 
other caſes, the inſpection is confined to the ſubject mat- 
ter in diſputed : and theſe rules of inſpection, in caſes 
of copyholds, corporations, &c. are never granted, but 
only where civil rights are depending e; for it is a con- 
ſtant and invariable rule, that in criminal caſes, the par- 
ty ſhall never be obliged to furniſh evidence againſt 
himſelf, 


» 2 Str. 955, 1005. 3 T. R. 141: and ſee Barnes, 236 2 Blac. Rep. 
1051. accerd. W 12 Vin. 146. 2 Str. 1054. 3 T. R. 142. = 1 Wilſ. 104. but 
ſee Barnes, 237, 2 Blac Rep. 1030. ſenb. contra. ſee allo, 2 Ver, 620. 7 2 
Str. 984, 8. = 2 Str. 1223, Barnes, 235, ® 1 T. R 689. 3T. R. 303 but ſee 
£ Mod. 308. 1 Ld. Ravm. 339. 8 C. 2 Str. 1203. Barnes, 233 3 Will 398. 2 
Blac. Rep 877. 8 C. ſemb, centra. » 2 Ver. 619, en r. R. 689. 3 T. K. 
223. d 2 Str. Sake 4222.4 Will. 239.4 T.R: 303. by: fee 4'F. n . 
Wulf. 240. 1870 Bay "n 2705: « L.. Kaym 927. 2 Str. 1210, 1 Will. 
239. 1 Bac. Rep, 37. S, E. d. 31, 8. 1. T. K. 689. 34. R. 142. 10 
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If a rule be made to ſhew cauſe why an information 
ſhould not be filed, the court will make a rule for the 
proſecutor to inſpe& and take copies of books and re- 
cords, as ſoon as the rule to ſhew caufe is granted 8: 
but if a rule be made to ſhew cauſe why a mandamus 
ſhould not be awarded, the court will not make a rule 
for the proſecutor to inſpect and take copies of books 
and records, until the rule is made abſolute, and a re- 
turn is made to the mandamus h. And in an action againſt 
a corporation, upon a right of toll, the court refuſed a 
rule to inſpe& the public books, records, and writings of 
the corporation; becauſe no iſſue was yet joined, ſo that 
it could not appear whether ſuch inſpe&ion would be 
neceſlary i. 5 


- 


1 Caſ. temp. Hardw. 245. Say. Rep. 14s. but ſee 3 T. R. 38. * Say, Rep. 
145. 1 Ld. Raym, 253, accerd, i 2 Blac, Rep, 877. 3 Will, 398. S. C. 1 Ld. 
Raym. 25 3. accord, | 4 | 
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OF CHANGING THE VENUE, CONSOLIDATING ACTI- 
ONS, AND STRIKING OUT COUNTS, | 


FHF law having ſettled the diſtinction between local 

and tranſitury actions, it ſeems that, towards the 

reign of Rich. II. this diſtinction was but little attended 

to a; for a litigious plaintiff would frequently lay his ac- 

tion in a foreign county, at a great diſtance from where 

the cauſe of it arofe, and by that means oblige the de- 

fendant t come with his witneſſes into that county, 

To remedy which it was ordained by ſtatute d, “ ts the 

& intent that writs of debt and accompt, and all other ſucl 

& ations, be from henceforth taken in their counties, and di- 

« redted to the ſheriffs of the counties where the contrafls 

4 of the ſame action did ariſe; that if from henceforth, 

“ in plcas upon the ſame writs, it ſhall be declared, 

c that the contract thereof was made in another coun- 

« ty, than is comained in the original writ, that then 

« incontinently the ſam? writ ſhall be utterly abated.” 

The defign of this ſtatute was to compel the ſuing out 

of all writs ariſing upon contract, in the very county 

where the contract was made ©; agreeably to the law 

of Henry the Fuſt d, Unuſquiſque per pares ſuos judicandus 

, et ejufdem provincie ; peregrina vero judicia modis omnibus, 
ſubmovemus*®, Put as the ſtatute only preſcribes, that 
the count ſhall agree with the writ, in the place where 

the contract was made, it did not effectually prevent 

Wil the miſchief : and therefore a ſtatute of Henry the 
_ |S Fourth 8 direQs all attornies to be ſworn, that they will 
NN make no ſuit in a foreign county; and there is an old 
role of court®, which makes it highly penal for attor- 

nies to tranſgreſs this ſtatute. | 


Gib C. Pp. 89. b6R. . c. 2. © 2 Blac. Rep. 1032. Leg. Hen. 1. c. 
31. *Gilb. C. P. 89 n ii. 5 2 Blac, Rep. 1032. 5&4 Hen. IV. c. 18. 
> R. M. 1684. C5. | | 


Soon 
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Soon after the ſtatute of Henry the Fourth, a praftics 
began of pleading in abatement of the writ, the impro- 
pricty of its venue, even before the plaintiff had de- 
clared i. At firſt, in the reign of Henry the Fifth, they 
examined the plaintiff upon oath, as to the truth of his 
venue. But ſoon after, they began to allow the de- 
fendant to traverſe the venue, and to try the traverſe 
by the country kx. This practice being ſubje&t to much 
delay, the judges introduced the preſent method of ehang- 
ing the venue upon motion, on the equity of the above 
ſtatutes ; which Lord Holt fays!, began in the time of 
Fames the Firſt. And accordingly we find, that among 
the fees of this court, as found by a jury, under the 
king's commiſſion, in 1630, one is, “ for every rule to 
„alter a viſne m.“ The form of the rule and afh- 
davit are alſo ſlated by Styles a, as eſtabliſned in 23 
Car. . 125 N | 

But whenever the practice began, it is now ſettled, 
that in tranſitory actions, the venue may be changed up- 
on motion, either by the plaintiff or defendant. The 
plaintiff ſhall not directly alter his venue after the eſſoin 
day of the next tefm after appearance ; though he would 
ray coſts, or give an imparlance o. Yet he may in ef- 
fe do it, by moving to amendp; and that, after the 
defendant has changed the venue a, or pleaded”, and 
even after two terms have clapſed from the delivery of 
the declaration 5. | | 

The defendant is, in general, allowed to change the 
venue in all tranſitory actions, ariſing in a county dif- 
ferent from that where the plaintiff has laid it; and he 
may even change it from London to Middleſex*; or. 
dice verſa u. But the venue cannot be changed in loca! 
a tions v. And in tranſitory actions, where material evi- 
dence ariſes in two counties, the venue may be laid in 
cher *: And if it be laid in a third county, the court 
will not change it; for the plaintiff in ſuch caſe cannot 
make the neceſſary afhdavit, that the cauſe of action 
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i 2 Blac Rep. 1033. k Raſtal, tit. Debt, 184. (6). Fitz. Abr. tit. Brief, 18. 

2 Salk. 670. mTrye's jus fil. 231, = Sty. F. R. ed. 1707.) 631. © Sty. 

> P R 625 R. M. 10 Geo. II. reg. 2. (C * 2 Str. 1162 42 Str. 1201. 
s il 173. Sy 150. 254. 1 2 Str. 8659, 2 T. R. 2. * Say. Rep. 
145, * 4 Salk. 669. R. NI. 10 Ceo, II. reg. 2. Ce) 2 T. R. 272. 
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aroſe in a particular county, and not elſewhere. Thus, 
where the venue was laid in London, and it appeared, 
from the affidavit, that, the cauſe of action aroſe upon 
a bridge called King's-bridge, partly in the county of 
Kent, and partly in the county of the city of Canter- 
bury, and not elſewhere, the court refuſed to change 
the venue *. | 
From what has been ſaid it appears, that, in order 
to change the venue, it is indiſpenſably neceſſary that 
the cauſe of action ſhould be wholly confined to a fin- 
gle county: And therefore where that is not the caſe, 
the court will not change it. Thus in an action of 
debt on bond, or other ſpecialty y, the court will not 
change the venue, unleſs ſome ſpecial ground be laid z; 
for debitum et contractus ſunt nullius loci, and bonds and 
other ſpecialties are bona natabilia, wherever they hap- 
pen to bea. In analogy to which, it is now holden), 
agreeably to the practice of the court of common pleas c, 
that- the venue cannot be changed in an action upon 
a promiſſory note, or bill of exchange. But the venue 
may ſtill be changed, in an action upon a policy of in- 
ſurance d, not being by deed; or in any other action, 
the right of which is founded upon ſimple contract e. 
In an action for ſcandalum magnatum, the court will 
never change the venue f; becauſe a ſcandal raiſed of a 
peer of the realm is not confined to any particular 
county, but reflects on bim through the whole kingdom; 
and he is a perſon of ſo great notoriety, that there is no 
neceſſity for obliging him to try bis cauſe in the neigh- 
bourhood. So in an action for a libel, publiſhed in a 
newſpaper in one county, and circulated in other coun- 
ties g, or contained in a letter, written by the defendant 
in one county, and directed into another h, the court will 
not change the venue; becauſe the defendant cannot 
make the common affidavit, that the cauſe of action aroſe 


= 1 Wil. 178. 11 Keb. 68. 1 Sid. 87. Sty P. R. 631. 2 Str. 878. Andr. 
86. R. M. 10 Geo. 2. (c) Gilb. K. B. 339. Gilb. C. P. go. Balein v. Kent, E. 
20 Geo. 3 Barnes, 491. 1 T. R. 781. d 571. Þ Andr. 66. per Chapple 
Juſt. R N. 10 Geo. 2. Cc) Precious.v. Bennet, E. 25 Geo. 3. 1 T. R. 571. but 
ſee the opinion of the other juſtices in Andr. 66. and 1 Wilſ. 41. Say. Rep. 7. 


contra. © Barnes, 480, 482, 485, 487, 491, 2, 4 Andr 96. 2 Str. 1180. Say. 
Rep 7. 2 F. R. 278. Say. Rep. 7. f 1 Lev. 56. 2 Salk. 668. Carth. 400. 
8. C. 2 Str. 80). Barnes, 482, Gilb. C. P. go. 81 T. R. 571. * Ib. 647. 


in 
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in a ſingle county, and not elſewhere : and, for a ſimilar 
reaſon, the venue cannot be changed in an action againſt , 
a carrier or lighterman ', or for an eſcape i, or falſe re- 
turn k. But in an action for a libel, the court will 
change the venue into a county, in which it was both 
written and publiſhed |: And the diſtinction ſeems to be, 
between a libel which is diſperſed through ſeyeral coun- 
ties, and a letter which is written in one county, and 
not opened in another; on the former, the venue cannot 
be changed, on the latter it may 85 © | 
Though the court in general will not change the ve- 
nue, where it is laid in the proper county, yet they 
will change it, even then, upon a ſpecial ground, Thus 
in debt on bond, where the venue was laid in Landon, and 
the plaintiff's and defendant's witneſſes lived in Lincolnſbire, 
the court changed it into the latter county an. And on 
the other hand, though the court will in general change 
the venue, where it is not laid in the proper county, 
yet if an impartial or ſatisfactory trial cannot be had 
there, they will not change it; as in an action for 
words ſpoken of a juſtice of the peace, by a candidate 
upon the huſtings, at a county election o. . 
So, where the venue is not laid in the proper county, 
the privilege of the plaintiff will in ſome caſes prevent 
the court from changing it. Thus in an action brought 
by a barriſter P, attorney 4, or other officer of the court r, 
if the venue be laid in Middleſex, the plaintiff, ſuing 
as a privileged perſon, has a right to retain it there, on. 
account of the ſuppoſed neceſſity of his attendance on 
the court. But if the venue be laid in any other coun- 
ty, as in London“; or the plaintiff ſue as a common 
perſon, by original or otherwiſet, or en auter droit, as 
executor or adminiſtrator, or jointly with his wife- or 
other perſons u, he has ne ſuch privilege. And where a 
barriſter, attorney, or other officer of the court is de- 


i 2 Salk. 670. 3 Id. 1 Keb. 6s. 1 Sid. 87. * 2 Salk, 669. 2 Str. 929. Say. 
Rep. 54. 1 Will. 336. S. C. 13 T. R. 306. m 3 T. R. 652, 1 T. R. 781. 
but ſee 1 Will. 162. 1 T. R. 782. in notis, © Cowp. 310. 1 2 Show. 176, 
242. 1 Mod. 64. Sty. Rep. 460. 2 Salk. 668. 2 Ld. Raym. 1666. 2 Str. 822. 
1 Wilf. 159. 1 Blac. Rep. 19. S. C. 4 2 Salk, 668. Say, Rep. 153, 180. Barnes, 
479. * 2 Salk. 670. 2 Ld. Raym. 1253. * 2 Salk, 668, t Pr, Reg, 419, 
4:0, Barnes, 479, 484. »R.M, 10 * II. Reg. 2 (C0 
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fendant, he has no privilege whatever, reſp-Qing the 
venue v. | — | 


' . * . o 5 ** 
When the cauſe of action ariſes in an Fe county, 
where the aſſizes are regularly holden twice + year, it 
is a matt 


ourſe to change the veriie into that 


county w. Rut where' the cauſe of action ariſes out of the 


realm, the c will not change the venue; becauſe 
| ell be tried in the county, where 
the venue is laid, any other, where the cauſe of 
action did not ar And, in order to avoid delay, 
the court: will not \chdnge the venue, except by conſent, 
into a Northern county, where there are no Lent aſſiz- 
es, in Michaelmas or Hilary termy; nor into Hull, Can- 
terbury, &. where the juſtices of niſi prius ſeldom come 2; 
nor into the city of Worceſter or Glouceſter, out of the 
county at large, becauſe the aſſizes for the city and coun- 
ty at harge are holden at the ſame place. 

Where the cauſe of action ariſes in Wales, and the 


venue is laid elſewhere, it cannot be changed, without 


conſent, into the next adjoining Engliſh county a; becauſe 
the defendant cannot make the common affidavit, which 
is never diſpenſed with, that the cauſe of action aroſe in 
that particular county, and not elſewhere d. And it has 
been doubted, whether the venue can be changed, other- 
wiſe than by conſent, directly into Wales e; inaſmuch as 
no trial can be had there, but the iſſues (if any) muſt 
be tried in the next adjoining Engliſn county: and if 


the defendant let judgment go by default, it is doubtful 


whether the court can award a writ of inquiry. The 


venue however has been frequently changed into the 


counties Palatine ; becauſe the court can ſend down the 
recerd there by mitti mus d. And, in one inſtance, it was 


changed into the next adjoining county e. 


The motion for the defendant to change the venue 1s 


a motion of courſe ; and muſt formerly have been made, 


 Carth, 126. Show. 148. 4Bur. 2027, Barnes, 482. Pr. Reg. 419. but 


1 Str. 610. 2 Str. 1049. contra. » R. M. 1654. $5: = Say. Rep. 77. Coup. 


196. 2 Str. 1180, 1216. 1 Wilf. 138. and ſee 3 Blac. Com. 294. R. M. 
1654. § 8. Barnes. 490. 2 Str. 1288. 1 Will, 138. S. C. d 4 Bur. 2452 
* 2 Str. 1270. 1 Wilf. 22. Say. Rep. 48. 4 Bur. 2450. 2 Blac. Rep. 962. Done. 
262, 3. and ſee the ſtat. 13 Geo, 3. c. gi. § 1,2. 4 2 Ld. Raym. 1418. 1 Will. 
222. but lee 2 Str. S7. Pr. Reg. 428, 9. Barnes, 478, 481. 488. contra 
*12 Mod. 313. „ 3 
within 
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within eight days after the declaration deliveredf, which 
was the time allowed, by the rules of the court, for 
pleading 8. And accordingly it is faid b, that if a decla- 
ration be delivered ſo early in term, that the defendant 
has eight days in that term, he cannot move to chan 
the venue the next term. But it is now ſettled, that 
the defendant may move to change the venue, at any 
time before plea pleadedi: and he is even allowed to 
change it, after an order for time to plead, though upon 
the terms of pleading iſſuably; but not after an order for 
time to plead;, where the terms are to plead ifſuably, 
and take ſhort notice of trial, at the firſt or other fit- 
tings within term, in London or Middleſex ; becauſe a trial 
would by that means be loſt k. And the venue cannot 
be changed, in any caſe, after plea pleaded ; even though 
the defendant afterwards have leave to withdraw his 
plea, and plead it de novo with a notice of ſet off l. 

In order to change the venue, the defendant muſt 
make a poſitive affidavit, that the plaintiff*s cauſe of aHion 
(if any) arofe in the county of A. and not in the county of B. 
(where the venue is laid,) or elſewhere out of the county of 
Am, An affidavit was neceſſary, becauſe the motion 
ſucceeded, and was equivalent to a. plea in abatement u; 
and the form of the affidavit, which was ſettled ſo long 
ago as the reign of King Charles the Second o, has been 
ever moſt religiouſly adhered to p. x 1 

Yet as it would be hard to conclude the , plaintiff, by 

the ſingle affidavit of the defendant, he is at liberty to 
aver, that the "cauſe of action aroſe in the county 
where the venue is laid, and to go to trial thereon, at the 
ſame time that. the merits are tried ; by undertaking to 
give material evidence ariſing in that county 4. And 
upon ſuch undertaking, the court will diſcharge the 
rule for changing the venue r. This practice is equi- 
valent to joining iſſue, (as in Fitzherbert before cit- 
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196. OF CHANGING THE VENUE. 


be non-ſuited at the trial; which has in this caſe ths: 
ſame effect, as quaſhing the writ by a judgment on a 
plea in abatement, via. uod eat 5 ine die, and the plaintiff 
muſt begin again :. Originally it was required, that the 


| plaintiff ſhould give ns evidence at the trial, but what 


aroſe in the county wherein the venue was retained 
And if he gave no ſuch evidence, he muſt have been non- 
ſuited of eourſe. But when it was laid down (more liber- 
ally) in Swainze's caſe u, that the plaintiff might lay his 

venue in any county, Shervin part of the cauſe of ac- 
tion aroſe, he was then bound only to give ſeme evidence, 
and not the whole, (dare aliquam: evidentiam) in the county 
where the venue was laidY 3- which continues to be the 
rule at this day. The 8 however muſt be mate- 
rial; and therefore it is not ſufficient merely to prove, 
that the witneſſes to the contract reſide in the county 
where the venue is laid w. But where a rule to change 
the venue from - Middleſex to Londen was diſcharged, on 
the plaintiff's undertaking to give material evidence 
in Middleſex, the coutt held, that the undertaking was 
complied with, by proving a rule of court, obtained by 
the defendant in Middleſex, for paying money into court *; 
although that rule was obtained, after the rule for chang- 
ing the venue was diſcharged. | 

It was formerly holden, that the plaintiff muſt move 
to diſcharge the rule for changing the venue, before re- 
plication : and therefore, that he came too late after 
iſſue was joined, and delivered to the defendant's agent *. 
But now, as the plaintiff may alter his venue, by moving 
to amend a, ſo, for avoiding circuity, he may move to 
diſcharge the rule for changing the venue, or undertak- 
ing to give material evidence in the county where it is 
laid, at any time before the cauſe is tried: And it was 
accordingly diſcharged in one caſe, after the cauſe had 
been twice taken dowrl for trial b. 

. \ 

Gil C. P. c. 7. ti Reb. 85g. 1 Sid. 442. u1 Sid. yog, » 2 Salk, 
C69. 12 Mod, gi. 2 Blac. Rep. 103i. * 2 T. R. 276. y 2 Str. 858. 
v. Boddingtin and otliere, M. 20 Geo, 3, E. B. en 356. Cowp- 
409. 85 1 
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If two actions are brought by the ſame plaintiff, at 
abs ſame time, for cauſes which may be joined, and par- 
ticularly if the defendant is holden to bail in both, the 
court will compel the plaintiff to conſolidate. the  ac- 
tions; and, on account of the vexation, to pay the cofts 
of the application . But where three actions were ſuc- 
ceſſively brought by the ſame plaintiff againſt the ſame 
_defendant upon three notes of hand, which became due 
at different times, the court refuſed to conſolidate them d. 
And the court will not conſolidate actions againſt dif- 
ferent defendants: Thus, where it was moved that four 
ſeveral declarations in treſpaſs, againſt four different de- 
fendants, might be put into ane, on an affidavit that the 
treſpaſs, if any, was committed by all jointly ; the court 
ſaid, they never went ſo far as the caſe of different 
defendants, but only where the declarations are between 
the ſame partics: The plaintiff may have the benefit of 
the others evidence, in his action againſt either; but 
this would be to deprive him of that benefit e. 

In actions upon a policy of aſſurance, againſt ſeveral 
-under-writers, the court, by conſent of the plaintiff, 
will make a rule, on the application of the defendants, 
which is called the Conſolidation rule, for ſtaying the 
proceedings in all the actions except one, upon the de- 
fendant's undertaking, to be bound by the verdict in that 
action, and to pay the amount of their ſeveral ſubſerip- 
tions and coſts, in caſe a verdi& ſhall be given therein 
for the ens This rule, though attempted before 
without ſucceſsf, was introduced by Lord Mansfield in- 
to general uſe, 70 avoid the expence and delay ariſing 
from the trial of a multiplicity of actions upon the fame 
queſtions; and if the plaintiff will not give his conſent, 
the court have the power of granting imparlances in all 
| the actions but one, till the plaintiff has an opportunity 
of proceeding to trial in that action b. On the other 
hand, if the plaintiff conſent to the rule, the court will 
make the defendants ſubmit to reaſonable terms, ſuch as 
admitting the r producing and giving copies of 
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books and papers, and undertaking not to file a bill in 
equity, or bring a writ of error i. But though the de- 
fendants undertake to be bound by a verdi& in one ac- 
tion, yet this muſt be underſtood to mean ſach a ver- 
dict as the court thinks ought to ſtand, as a final deter- 
mination of the matter; and therefore where the de- 
fendant, after a verdi& for the plaintiff in one action, 
obtained a new trial, the court would not make a rule, 
Previous to the new trial, for the other defendants to pay 
the money to the plaintiff, purſuant to the undertaking k. 
In actions upon a policy of aſſurance, againſt ſeveral un- 
der- writers, where the parties had not "entered into the 
conſolidation rule, the attorney for the plaintiff mace out 
a full brief in one cauſe, but only a ſhort. ſtatement in 
the reſt ; and the maſter, on taxation, having allowed for 
full briefs in all the cauſes, the court made a rule tor 
him to review his taxation l. N 


As the court, for the Giles of avoiding expence, will 
conſolicate unneceſſary actions, ſo when it appears, on 
the face of the declaration, or by reference to the bill 
of particulars, that ſome of the counts are ſuperfluous, 
the court will order them to be expunged ; and if there 
be any vexation, will make the plaintiff pay the coſts of 
the application. Thus, where ſeveral counts in a de- 
claration are preciſely the ſame, or, which more fre- 
quently happens, there is only a formal difference be- 
tween them, and the ſame evidence will ſupport each m, 
as if the plaintiff declare ſpecially and generally, for a 
matter that may be given in evidence upon a general 
eount, the court will expunge the ſuperfluous counts ; 
and they will alſo expunge ſuch counts as appear, by 
reference to the bill of particulars, to be altogether un- 
neceſſary and inapplicable to the plaintiff's caſe. But 
where there is a material difference between the counts, 


3 Parke's Infor, Introd * 3 Bur. 1477. 1 Martineau v. Parnes and others, 
H.23 Gco. 3. * Cal. temp. Hardw, 129. | = 
3 « | | and 
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and they are ſupported by the bill of particulars, the 


court will not determine, upon affidavits, whether they 


are well founded in point of fact; for if not, the plain- 
tiff will be ſufficiently puniſhed by paying the coſts, 
which he will be ſubje& to, on ſuch of the counts as 
are found for the defendant. If a declaration be un- 


neceſſarily long, the court will order the ſuperfluous. 


matter to be expunged ; as where, in an action of co- 
venant upon an indenture, the plaintiff recites the whole 
of it, and not merely ſuch parts as are neceſſary n; or 
where, in an action of trover, he ſets out a long inven- 
tory of goods, with frequent and unneceſſary repetitions 
and deſcriptions. In theſe, when the obje&ion is clear, 
the court will order the ſuperfluous counts or matter 
to be expunged, on motion, in the firſt inſtance; but 
otherwiſe they will refer it to the maſter, and decide 
upon his report. | | | 


A Cowp, 66s, 927, 
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CHAP. XXVIL 
OF PLEAS IN BAR. 


LEAS in bar are calculated to ſhew, either that the 
plaintiff never had any cauſe of action, or if he had, 
that it is diſcharged, by ſome ſubſequent matter. 

In actions upon contrafs, the grounds of defence are, 
that there was no contract between the parties, in point of 
fact; or if there was, that it was void or voidable, in 
point of law); or, if there was a good and valid contrad, 
that it has been performed ; or, if not, that there i is ſore 
legal excuſe for the non-performance of it. Upon thefc 
grounds, it will appear, that the plaintiff never had any 
cauſe of action: or, admitting that he had, it may be 
diſcharged, by ſome ſubſequent matter, as by accord and 
ſatisfaction, arbitrament, releaſe, &c. In actions for 
wrongs, the defendant may ſhew, that the plaintiff never 
had any cauſe of action, by denying the charge, or by 
juſtifying or excuſing it; or he may diſcharge the action, 
by means ſimilar to thoſe. in actions upon contracts. 

Conſidered with reference to the declaration, pleas are 
in denial, or confeſſion and avoidance, of the oily of 
action; or they conclude the plaintiff by matter of eſtop- 
pel*. Pleas in denial are of the whole, or a part of the 
declaration; and in avoidance, they are by matter prece- 
dent, which (hews the plaintiff never had a cauſe of ac- 
tion, and is called an avoidance in law, or by matter ſubs 
ſequent, which diſcharges the cauſe of action, and | is called 
an avoidance in fact b. | 

Where the defendant means to deny the whole charge 
contained in the declaration, or that which conſtitutes the 
giſt or foundation of the action, he ſhould plead the gene- 
ral iſſue: as in aſſumpſit, non aſſumpſit; in debt on _ 
2 nil debet; in debt on ſpecialty, nen eſt factum; in 


| ® 5 Hen. 9,14. 1 l.cen, 77. Sav. 86. b + Hep. 7. 14. 


3 


debt 


. 
TI 
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gebt on record, nul tiel record; in detinue, non detinet; and 
in treſpaſs vi et armis, and treſpaſs on the caſe, not guilty. 
In afſumpſit, the general iſſue is proper, where there 
was either no contract between the parties, or not ſuch a 
contract as the plaintiff has declared on. And the de- 
fendant may give in evidence under it, that the contract 
was void in law by coverture ©, gaming 4, uſury ©, &c., 
or voidable by infancy f, dureſs, &c,; or if good in point 
of law, that it was performed, by payment s, or other- 


wiſe; or if unperformed, that there was ſome legal excuſe 


for the non-performance of it, as a releaſe or diſcharge 
before breach, or non-performance by the plaintiff of an 
executory conſideration, &c. This ſort of evidence will 
ſhew that the plaintiff had no cauſe of action. But if he 
had, the defendant may give in evidence, under the gene- 
ral iſſue, that it was diſcharged by an accord and ſatisfac- 
tion h, arhitrament, account ſtated, releaſe i, foreign at- 
tachment j, or former recovery for the ſame cauſe k, &. 
In ſhort, the queſtion. in aſſumpſit, upon the general iſſue 
is whether there was a ſubſiſting debt, or cauſe of action, 
at the time of commencing. the ſuit l. But matters of 


law m, in avoidance of the contract, or diſcharge of the 


action, are uſually pleaded. And it is neceſſary to plead 
a tender, ſet- off, or the ſtatute of limitations n, &c. 

In covenant, there is, properly ſpeaking, no general 
iſſue; for though the defendant may plead nen eft factum, 


as in debt on ſpecialty, yet that only puts the deed in iſſue, 


and not the breach of covenant : and non infregit conventi- 
onem, to a negative covenant, has been holden to be a bad 
plea o. In this action therefore the defendant muſt ſpeci- 
ally controvert the deed, or ſhew that he has performed the 
covenant, or is legally excuſed from the performance of it 


© 12 Mod. 101. 41 Ld. Raym. 87. 1 Salk. 344 Carth. 356. 5 Mod, 170. 
12 Mod. 97. S. G. + Sp; 498. f 1 Salk. 279. $61 Ld. Raym.. 217, 566, 
12 Mod. 376. S. C. 1 Salk. 394. „ 1 Ld. Raym. 566 12 Mod. 376. 8. C. 
i Gilb. C. P. 64. Doug. 106, 7. j 1 Salk. 280. K 2 Str. 733. 1 Doug. roC, 
7. m Hob. 127. Ventr. 296. Formerly, matters in diſcharge of the action 

muſt have been pleaded ſpecially. 1 Ld. Raym. 566. 12 Med. 37% S. C. 
Afterwards, a diſtinction was made between expreſs and impl ed aſſumpfits : 
In the former, theſe matters were ſtill required to be pleaded, but wot in the 
latter. Vin. Abr. tit Evidence, Z. a. 1 Salk. 280. Gilb. C. b. 65. At length, 
about the time of J. d. Helt, they were univerſally allowed to be given in exi- 
dence under the general iſſue, 1 Ld. Raym. 217, 866. 12 Mod. 376. 8. C. 
»1 Ld. Raym. 153. 0 4 Lev. 183. 3 Lev. 19, | 
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or ring the breach, that he is diſcharged i matter ex 
| poſt facto, as a releaſe, &c. 

In debt on ſimple contract, nil debet is a good plea, or, 
in actions by and againſt executors and adminiſtrators, no 
detinet, in all caſes where nothing was due to the plaintiff, 
at the time of commencing the action ?: and under this 
plea, the defendant may not only put the plaintiff upon 
ſhewing the exiſtence of a legal contract, but he may give 
in evidence the performance of it, or offer an excuſe for its 
non-performance. He may alſo give in evidence, under 
this plea, a releaſe, or other matter in diſcharge of the 
action 9d. And it has even been holden, that, as the plea is 
in the preſent tenſe, the ſtatute of limitations may be 
given in evidence under it r. But in debt for rent, on an 
3ndenture of leaſe, if the defendant plcad ail debet, he can- 
not give, in evidence, that the plaintiff had nothing in the 
tenements ; becauſe, if he had pleaded that ſpecially, the 
plaintiff might have replied the indenture, and eſtopped 
him. And in debt qui tam, the defendant was not allow- 
ed to give in evidence, on nil debet, a former recovery 

againſt him, by another perſon, for the ſame cauſet, In 
this action alſo, as in aſſumpſit, a tender and ſet- olf muſt he 
ſpecially pleaded. 

Where a ſpecialty is but inducement to the action, and 
matter of fact the foundation of it, there ni! debet is a 
good plea ; as in debt for rent by indenture, for the W 
tiff need not ſet out the indenture: ſo in debt for an 
eſcape”, or on a devaſiavit againſt an executor ", the 
judgment is but inducement, and the eſcape and devaſtavit 
are the foundation of the ation. But where the deed 1s 
the foundation, and the fact but inducement, there nil debet 
is no plea; as in debt for a penalty, or articles of agree- 
ment », or on a bail bond x. 

It ſometimes happens, that, inſtead of pleading the ge- 
neral iſſue of nil debet to the whole declaration, the defen- 
dant, for grcater certainty, will ſelect and deny ſome par- 
ticular ſact, neceſſary to maintain the action; as the de- 
miſe in debt for rent, on a parol lxaſe, to which he may 


Com. Dis. tit. Fleader, (2 W. 16.) 4 Ld. Raym. 866. 12 Mod. 376. 
. Id. Paym 394 S. '. Gilb. Debt, 434, 443. ſemb. contra. Ld 
Ram sz. 4 Salk 278. 1 Str, yor, 1. 2 Salk, 5667 1 gaund. 
219. Cart. 2. » 2 d. Raym. 189. 2 Sic. 778. 1 Barnardiſt. K. B. 15. 8 
ties, 323, 382. S. C. = 1d. Fort. 363, 367. 
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plead non demiſit j: but he cannot plead this plea, in debt 


for rent on an indenture 2; and it is ſaid, that riens in ar- 
rear is not a good plea, without coneluding ef 1/fint nil 
debet a. e 

In debt on bond, or other ſpecialty, the general iſſue of 
non eſt faftum is good, in all caſes where the deed was not 
executed, or varies from the declaration Þ. And the de- 
fendant may give in evidence under it, that the deed was 
void ab initio e, being obtained by fraud, or made by a 


married woman, lunatic, &c. or that it became void after 


it was made, and before the commencement of the action e. 
by eraſure, alteration, cancelling, &.; or that it was de- 


livered as an eſcrowf, to a third perſon. But he cannot 


give in evidence, under the. general iſſue, that the deed 


was voidable 8, by infancy, dureſs, per minas h, &c. or that 
it was void by act of parliament i, as by the 23 Hen. 6. c. 


9. relating to ſheriffs? bonds, or by the ſtatute of uſury k, 


or gaming, &c. In theſe caſes therefore, the defendant 
muſt plead ſpecially : So he muſt plead payment, at or after 
the day, performance, or any matter in excuſe of perform- 
ance, as non damnificatus to a bond of indemnity, no award 
to an arbitration bond, or, to a bail bond, no proceſs to ar- 
reſt the defendant, &c. He muſt alſo plead ſpecially, in 
diſch:rge of the aQtion, a tender, ſet-off, ſatisfaction, for- 
mer recovery, or releaſe, &c. | 

In debt on record, the general iſſue of nul tiel record is 
proper, where there is either no record at all, or one dif- 
ierent from that which the plaintiff has declared on m. 
But as this plea only goes to the exiſtence of the record, 


the deſendant muſt plead payment, or any matter in diſ- 


charge of the action. | 

In detinue, the defendant may give evidence, under the 
general iſſue of non detinet, a gift from the plaintiff; for 
that proves he detainèth not the plaintiff's goods a. But 
he cannot give in evidence, that the goods were pawned 


1 Gib Debt, 438. 1 Id. 436. 11. 410. cites Bro. Dette, 1:3. Keilw, 
353. » Com. Dig. tit, Pleader, iz W. 8.) © 6 Co. 119, and ſee 2 Will: 


341, 349. 11 Str. 1104. Co. 119. b. Sa. 71. ſemb conra 2 Rol. 
Abr 683. 1. 3 T. Raym. 197. Mod Caf. 217. £5 Co. 112. a. Gilb. Dei, 
439. 3 Salk, 635: 1 Ld. Raym 315. 8 C. » 2 Inſt. 462, x: 5 Co. 119. 


a. k 1 Str. 498. 1 Say. Rep. 116. ® Gilb., Debt. 444. 3 Mod. 41. n Co. 
Lit, 283, | 


to 


— 
— — 
— — » 
0 5 3 - , 


- — 
£ SD 
— . — —— 
— 
» A Pa < 


9 8 Lars, <td” 2 
6 A. 
— — an need nee eb nin 
— 2 — 2 
— — 
——— D—_ 
1 5 * — 
a 


ED — 
” 4 PF 1 - 


q 1 — „ A * * 
3 = 
py 
Eo = ments ———˖* ·ů 


3 = 
N 
j 
l q as q 
i 
> ny 11 
4 9 
„ 


204 OF THE GENERAL ISSVU E. 


to him for money, which is not paid; but he muſt pleag 
it. | 

In treſpaſs to perſont, the general ifſue of not guilty may 
be properly pleaded, if the defendant committed no aſſault, 
battery, or impriſonment, &c.; in treſpaſs to perſonal pro- 
perty, if the plaintiff had no property in the goods; and 
in treſpaſs to real property, if he was not im poſſeffion of 
the land, &c. And /iberum tenementum may be given in 
evidence, under the general iſſue o. But regularly, by the 
common law, matter of excuſe or juſtification muſt be 
ſpecially pleaded p; as in treſpaſs to perſons, fon aſſault de- 
meſne: or in treſpaſs to real property, a licence q, that 
the beaſts came through the plaintiff's -hedge, which he 
ought to have repaired; or by reaſon of a rent- charge, 
common, or the -iker. And the defendant muſt plea! 
ſpecially a releafe, or other matter in diſcharge of the ac- 
tions. But in actions againſt juſtices, &c. and in various 
ether caſes, the defendant, by act of parliament, is allow- 
ed to plead the general flue, and give the ſpecial matter ir 
evidence t. | „ 

In actions upon the caſe, the defendant, upon the gene- 
ral iſſue of not guilty, may not only put the plaintiff upon 
proof of the whole charge contained in the declaration, 
but may offer any matter in excuſe or juſtification of it u; 
or he may ſet up a former recovery, releaſe, or ſatisfac- 
tion u. For an action upon the caſe is founded upon the 
mere juſtice and conſcience of the plaintiff's caſe, and is in 
the nature of a bill in equity, and in effect is ſo; and 
therefore ſuch a former recovery, releaſe or ſatisfaction 
need not be pleaded, but may be given in evidence : fince 
whatever will, in equity and conſcience, according to the 
circumſtances of the caſe, bar the plaintiff's recovery, 
may, in this action, be given in evidence by the defendant; 
hecauſe the plaintiff muſt recover, upon the juſtice and 
conſcience of his caſe, and upon that only. In trover, it 
s commonly ſaid, there is no ſpecial plea except a releaſe; 
but this is a miſtake, for the defendant may plead ſpecially 
any thing elſe, which, admitting the plaintiff had once a 


e Andr. 108. » Co Lit: 282, 3. 2 Rol. Abr. 682. 12 Mod. 120. 4 Hob. 
174, 5 hut ſce 21 Hen. 7 28 A, per Rede, contra. = To, Lit. 283. * 3 Bur, 
333. Co. Lit 283. n Mo. 26, 9. 3 Mod. 165, Com. Rep. 273. ! 
; Bur. 13:3, 1 Blac, Rep 386. 8. G. 
| cauſe 
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cauſe of action, goes to diſeharge it, as the ſtatute of li- 
mitations w, or a former recovery x, &c. In an action for 
words, the truth of the words cannot be given in evidence, 
under the general iſſue of not guilty y. And by the 8 & 
9 W. 3. c. 27.5 6. © no-retaking on freſh purſuit ſhall be 
given in evidence, on the trial of any iſſue, in any action 
of eſcape, againſt the marſhal, &e. unleſs. the ſame ſhall 
be ſpecially pleaded , nor ſhall any ſpecial plea be received 
or allowed, unleſs oath be firſt made in writing by the de- 
fendant, and filed in the proper office, that the priſoner, 
for whoſe eſcape ſuch action is brought, did eſcape with- 
out his conſent, privity, or knowledge.“ Veh 1 
Where the general iſſue may, it ought in general to be 
pleaded; it being a good cauſe of demurrer, that the plea 
amounts to the general iſſue. But it is obſervable, that in 
many caſes, where the defence conſiſts of matter of law, 
the defendant may either plead it ſpecially, or give it in 
evidence under the general iſſue ; as in aſfumpſit, infancy, }. 
accord and ſatisfaction, or a releaſe,, &c. may be either 
pleaded, or given in evidence upon non aſſumpſit; and in 
debt on bond, the deſendant may either plead coverture, or 
give it in evidence upon non eft fadlum. In theſe caſcs, 
from the nature of the defence, the plaintiff has an implied 
colour of action, bad indeed in point of law, if the facts 
pleaded be true, but which is properly referred to the de- 
ciſion of the court. And where, from the nature of the 
defence, the plaintiff has an implied colour of action, the 
defendant, in ſome caſes, is allowed to give him an expreſs 
colour 2. Thus in the common, and almoſt only, caſe 
where. expreſs colour is now given, if in an action of 
treſpaſs quare clauſum fregit, the defendant plead a poſſeſſory 
title, under a demiſe from a third perſon, (for if he claim 
under the plaintiff, there is an implied colour), this, with- 
out more, would amount to the general iſſue ; for it goes 
to deny that the treſpaſs was eommitted in the plaintiff's 
cloſe: but if the defendant, after ſtating his own title, 
fuppoſes (as is uſual) that the plaintiff entered upon him, 
under colour off a former deed of feoffment, without li- 
very, and that he re-entered, this creates a queſtion of 


w 1 Lutw. 99. = it Show. 146 Y 2 Str 1200, = For the difference be- 
tween expreſe and implied colour, ſeè an argument of Holt, in Reg. Plac. 303. _ 


law, 
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law, for the deciſion of the court ; and by that means pre- 
vents the plea from amounting to the general iſſue: and 
being matter of ſuppoſal, it is not traverſable. 

In treſpaſs for taking goods, if the defendant plead that 
A. was poſſeſſed of them, as of his proper goods, and ſold 
them in market overt, or that B. ſtole the goods from 7. 
and waived them within his manor, wherefore he took 
them, the defendant muſt give colour: for his plea proves 
that no property was in the plaintiff, ſo he had no colour 
of action: and the colour uſually given in ſuch caſes is, 
that the defendant bailed the goods to a ſtranger, who de- 
livered them to the plaintiff, from whom the defendant 
took them. But, in the ſame caſes, if the defendant 
plead that A. ſold the goods in market overt, without ſay- 
ing that they were his own, or that B. took them, the plea 
is good without colour; for it does not deny but that the 
property was in the plaintiff, and the defendant is not bound 
to ſhew expreſsly in whom it was a. 
| Pleas are ſingle or double. At common law, the e- 
fendant could only have pleaded a ſingle matter to the 
whole declaration; which rigour often abridged the juſtice 
of his defence, and was doubtleſs one cauſe of perplexed 
inartificial pleading ; the party endeavouring to croud as 
much reaſon: as he could into his plea, however intricate, 

repugnant and contradictory, he made it by ſo doing b. 

Zut even at common law, the defendant might have plead- 
ed ſeveral matters, to different parts of the declaration; 
as not guilty to part, and to other part a juſtification, or 
reſeaſe, &c. And where there were ſeveral defendants, 
cach of them might have pleaded a ſingle matter to the 
whole, or ſeveral matters to different parts of the declara- 
tion e. And now by the ſtatute for the amendment of the 
law 4, the defendant or tenant in any action or ſuit, or 
« any plaintiff in replevin, in any court of record, may, 
with the leave of the ſame court, plead as many ſeveral 
«© matters thereto, as he ſhall think neceſſary for his de- 
« fence: Provided nevertheleſs, that if any ſuch matter 


Dr. Levi ;Id's. caſe, 10 Co. go b. And for more of the doctrine cor - 
cerning Coſaur, fee the ſame caſe per tetum. Dr & Stud. 1. 2. c. 83. 3 Salk. 
273 3 Blac, Com. 309g, „ 2 Eunzm, 141, Co Lit. 303. a. 4 4 & 5 Ann. c. 
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| 4 
cc ſhall, upon a demurrer joined, be judged inſufficient, 


« coſts ſhall be given at the diferetion of the court; or if 
« A verdi ſhall be ſound, upon any iſſue in the faid 
c cauſe, for the plaintiff or demandant, coſts ſhall be 
„ alſo given, in like manner; unleſs the judge, who 
ce tried the ſaid iſſue, ſhall certify, that the ſaid defen- 
& dant or tenant, or plaintiff in replevin, had a pro- 
c hable - cauſe to plead ſuch matter, which upon the 
« ſaid iſſue ſhall be found againſt. him. Provided alſo, 
« that nothing in this act ſhall extend to any writ, de- 


4 claration, or ſuit of appeal of felony, &. or to any 


&« writ, bill, action, or information upon any penal fta- 
6. tute e. 3 | 3 $ 8 
Upon this ſtatute, it has been holden, firſt, that the 


defendant ſhall not be allowed to plead non aſſumpſit f, or 


nm eſt faftums, to the whole declaration, and a tender as 
to part; for one of theſe pleas goes to deny that the 


plaintiff ever had any cauſe of action, and the other par- 


tially admits it: ſecondly, that he ſhall not plead. ſeveral 
matters, which require different trials, as, in dower, ne un- 
ques accouple en loyal matrimonie, and a mortgage, or ne un- 
ques ſeiſie que dower h; for the firſt matter is triable by the 
biſhop, and the others by a jury, and, if the former be 


found againſt the defendant,” the judge cannot certify, that 
he had a probable cauſe of pleading it: thirdly, that the 


ſtatute does not extend to any action, or information, upon 
a penal ſtatute i. But ſubject to theſe exceptions, the de- 
fendant may plead as many different matters, as he ſhall 
think neceſſary for his defence, though they may appear 


to be contradictory or inconſiſtent, as non aſſumpſit and 


the ſtatute of hmitations, or, in treſpaſs, not guilty, a juſ- 
tification, and accord and ſatisfaction, &c. So he may 
plead non aſſumpſit and infancy, or not guilty and /iberum 
tenementum; though, as infancy may be given in evidence 


upon non aſſumpſit, and liberum tenementum upon not guilty, 


the pleading of theſe matters ſpecially, ſeeras to be uſeleſs 
and unneceſſary. In order to plead two or more matters, 


Same ſtatute, G 7. 4 T. R. 194. e 5 T. R. 97. * Com. Rep. 148. 
2 Blac. Rep. 1157, 1207. but ſee 2 Wilſ. 118. ſemb. contra. i 8 7. as above, 
1 Barnardiſt. K. B. 19, Caf. temp. Hardw. 262. 2 Str. 1044. S. C. 4 T. R. 
391. K. B. Pr. Reg. 218. Barnes, 18, 363, 365. 1 Wine & 
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it is not neceſſary that an affidavit ſhould be made of the 
facts; but the court formerly expected to be informed, 
what the matters were, that were deſired to be pleaded, in 
order to judge whether they were proper k; though now, 
the motion for leave to plead ſeveral matters is become a 
mere motion of courſe, which only requires a counſel's 
ſignature: and the motion paper being delivered to the 
clerk of the rules, he will draw up a rule thereon, a copy 
of which ſhould be delivered with the plea, if it be then 
ready; or otherwiſe the plaintiff's attorney ſhould have no- 
tice, that inſtruQions have been given for the rule, and 
that a copy will be delivered as ſoon as it is drawn up. If 
a double plea be filed, without a rule to plead ſeveral 
matters being drawn up, or inſtructions given for it to the 
clerk of the rules, it is a mere nullity; and the plaintiff 
may fign judgment |: But if a rule be obtained, and the 
plea put in, without ſaying by leave of the court, it is only 
an irregularity, or at moſt cauſe of ſpecial demurrer for 
duplicity m. | ” \ | 

Reſpecting coſts, upon this ſtatute, the intention of the 
legiſlature appears to have been, that if there be ſeveral 
matters pleaded, ſome of which are found for the plaintiff, 
he ſhall be entitled to the coſts of thoſe n, notwithſtandidg 
other matters are found for the defendant, which entitk 
him to judgment upon the whole record; unleſs the judge, 
before whom the cauſe was tried, ſhall certify, that the 
defendant had a probable cauſe to plead the matters which 
are found againſt him. That this is the true conſtruQion 
of the ſtarute, will appear from the following caſes. 

In treſpaſs, the defendant pleaded not guilty and ſeveral 
juſtifications ; upon the trial, the. plaintiff not proving his 
poſſeſſion of the locus in quo, the defendant had a verdia ; 
and by direction of Deniſon J. the verdit was entered 
upon the general iſſue only; upon which there was a mo- 
tion for a venire de novo: but the court refuſed the motion, 
ſaying, the verdict was complete, and determined the 


kR. T. « & 6 Geo. II. /h). 1 Per Buller, Juſt. in Bedford and Gat- 
field, H. 26 Geo. 3. K. B. m1 Will. 219. = In Sayer's Law of Coſts, p. 
223. it is ſaid, he all have the coſts not only of theſe matters, but alſo of 
the others, notwithſtanding they are found for the defendant. But this ſeems 
to be a miſtake; for the defendaar, being eutitled to judgment upon the 
matters found+for him, is coaſrquently entitled to the colts of them. 


- cauſe; 
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cauſe; that the plaintiff was not entitled to damages, 
though, they ſaid, he might have inſiſted to have a ver- 
dict entered on the other iſſues, for the ſake of coſts, 
which he would be entitled to, unleſs the judge certified; 
that the defendant had any probable cauſe to plead ſuch 


plea o. But where the. defendant, in treſpaſs, pleaded 
three different juſtifications, to three different counts, and, 


on iſſue joined had a verdi& for him on two, and againſt 
him on the third; on motion, this was holden not to be 
a caſe within the act, and that the plaintiff was entitled to 
coſts at common law, on the whole declaration p. 8 
Where the defendant pleads not guilty, and a juſtifica- 
tion to which the plaintiff demurs, and the plaintiff has 
judgment on the demurrer, but is nonſuited on the plea 


of not guilty, he ſhall nevertheleſs be allowed the coſts of 


the demurrer, which ſhall be deduQcd out of the coſts al- 
lowed to the defendant a. And if one of ſeveral: pleas, 
pleaded by defendant, be adjudged bad, on a demurrer to 
plaintiff's replication, the plaintiff is entitled to have the 
coſts of thoſe pleadings deduQed, from the coſts taxed for 
the defendant upon the poſtea, if afterwards, upon the 
trial of the iſſues joined on the other pleas, the defendant 
ſhould have a verdict; even though it ſhould appear, on 
the whole of the record; that the plaintiff had no cauſe. 
of actionr. But if the plaintiff take iſſue on ſeveral pleas, 
one of which is inſufficient in law, and has a verdict on 

all the iſſues, except that joined on the inſufficient plea, 
which is found for the defendant, and afterwards judgment 
is entered for the plaintiff, ſtill he ſhall not be allowed any 
fal upon the iſſue found for the defendant *, And it 
as been reſolved, at a meeting of all the judges, that if 

there be a certificate upon the 43 Eliz. the plaintiff ſhall 
not have the coſts of any plea, pleaded with leave of the 
court; although the iſſue thereupon joined be found for 
him, and the judge have not certified, that the defendant 
had a probable cauſe for pleading the matter therein 
pleaded r. = | 


o Bal. Ni. Pri, 336. » I. ibid. but note, this was in the Common Pleas. 
. _ 136. 12 T. R. 391. * 1 T. R. 266. but ſee Barnes, 133. t Say. 
ep. 260, | | 
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In an action for criminal converſation, the defendant 
pleaded two pleas, vis. not guilty, and not guilty within 
fix years; on the former the plaintiff joined iſſue, and ob- 
tained a verdict, but to the latter there was a demurrer, 
and judgment againſt him; and it was holden, that the 
defendant fhould have the cofts of the demurrer, but, 
upon the trial there ſhould be no coſts on either fide u. 

The avorwant or defendant in replevin, though not with- 
in the words, is plainly within the meaning, of the ſtatute. 
4 Ann. c. 16. And accordingly, where ſome iffues in re- 
plevin are found for the plaintiff, which entitle him to 
judgment, and ſome for the defendant, the latter muſt be 
allowed the coſts of the iſſues found for him, out of the 
general coſts of the verdict; unleſs the judge certify, that 
the plaintiff had a probable cauſe for pleading the matters, 

on which thoſe iſſues are joined v: and the general rule is 
ſaid to be this, where ſeveral matters are pleaded by the 
plaintiff, ſome of which are found for him, and others 
for the defendanty ſo that the plaintiff is entitled to judg- 
ment; if the judge who tried the cauſe certify, that there 
was a probable cauſe for pleading thoſe pleas, the maſter 
is not to deduQ the coſts of the iſſues ſo found for the de- 
fendant; but if there be no certificate, the defendant s 
intitled to have thoſe coſts deduQed for him: 

The certificate of probable cauſe is not required to be 
made in court, at the trial of the cauſe = 
judge refuſes to grant it, the court have not a diſcretion- 


and, where the 


ary power, whether they will allow the defendant any 


cofts at all; but are bound by the ſtatute to allow him 
ſome coſts, though the quantum is left to their diſcretion ]. 


The general qualities and conditions of a plea, are, firſt, 
that it be conformable to the count 2 


and, taken collec- 


uv 2 Bur. 953. 2 Wilſ. 85, Say. Coſts, 221. 8. C. The authority of this 
zuſe ſecmms to be queſtionahle, as to th: coſts of the trial, from a ſimilar one 
that was Cifferently determined, in the court of Common Pleas, (Barnes, 
i41,) as well as from the teaſoning that prevailed in ſeveral of the foregoins 


vaſes, 


Fm - -5 


y 2 T. R. 23s, » 2 T. R. 237. and ſee Barnes, 141, 14% 


146. Doug. 708, 9. in 10¹⁸ acc d. * Barnes, 141. 


7745 


1 Id, 140. 2 T. R. 


- £0; Lit, 393. 2. 


OF PLEAS IN GENERAL. tit 


tively, anſwer the whole declaration ; for if any part of 
the declaration be left unanſwered, it. operates as a diſcon-_ 
tinuance. If a plea begin with an anſwer to the whole, 
but in truth the matter pleaded is only an anſwer, to part, 
the whole plea is naught, and the plaintiff may demur z 

but if a plea begin only as an anſwer to part, and is in 
truth but an anſwer to part, it is a diſcontinuance, 'and 
| the plaintiff muſt not demur, but take his judgment for 
that as by nil dicit; for if he demurs or pleads over, the 
whole action is diſcontined 4. Secondly, the plea ſhould 
be ſingle, conſiſting only of one fact, or of ſeveral facts 
making together one point: for if a plea contain duplicity, 
or alledge ſeveral diſtin matters, which require ' ſeveral 
2nſwers, to the ſame thing, it is bad d. Thirdly, it ſhould 
be certain ©, in point of form, as well as ſubſtance,z, but 
certainty to a common intent is ſufficient 4; and that, 
which is apparent to the court, by neceſſary collection out 
of the record, or is neceſſarily implied, need not he ex- 
preſſed e, as in ſetting forth the feoffment of a manor, it is 
unneceſſary to ſtate livery and attornment : So, that Mich 
is alledged by way of conveyance, or inducement to the 
ſubſtance of the matter, need not be ſo certainly alledged, © 
as that which is the ſubſtance itſelff. Fourthly, as a 

mode of certainty, every plea muſt be dired and poſitive, 

and not by way of argument or rehearſal s. Fifthly, it 
ſhould be ſo pleaded, as to be capable of trial, by the court 
upon demurrer or nut tiel record, or by the jury upon an 
iſſue in fact b. Sixthly, it. ſnould be true, and capable of 
proof; for truth is ſaid to be the goodneſs and virtue of 
pleading, as certainty is the grace and beauty of it Il. Se- 
venthly, the plea ſhall be taken moſt ſtrongly, againſt him 
that pleadeth it, for every man is preſumed to make the 
beſt of his own caſe k. But, laſtly, ſurpluſage ſhall never 
make the plea vitious, except where it is repugnant,” or 
contrary to matter precedent J. ; 


— 


» RE | 

* 1 Silk. 279, 80. Gilb. C. P. 155, 167. b Co. Lit. 304. a, Id. 303. 
1 I4. 303. b. Id. ibid. Id. 303. a. f Id. ibid. & 304. a. Heb. 296. 
8 Lit. zog. b. 9 Co 24, f. March, 20%. i Hob 295. * Co. Lit. 303. 


: Þ 1d. ibid. For the ſereral cafes that illuſtrate the above rules, ſee Com. 
Dig. tit. Pleader, (-E) &c. ; 
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al OF CONCLUDING PLEAS. | 


In many caſes, the law doth allow general pleading, fot: . 
avoiding prolixity and tediouſneſs; and the particulars ſhall 
come on the other ſide m. Thus, when a man is bound to 

perform all the covenants in an indenture, if they are all 


in the affirmative, he may plead performance generally: 
but if any are in the negative, to ſo many he muſt plead 


| ſpecially, (for a negative cannot be performed), and gene- 
rally to the reſt. So if any are in the disjunQive, he muſt 


ſhew which of them he hath performed =. And if any are 
to be done of record, he muſt ſhew thoſe ſpecially, and 
cannot involve them in general pleading. In ſetting forth 
a title, general eſtates in fee ſimple may be generally al- 
ledged; but the commencement of eſtates tail, and other 
particular eſtates, muſt regularly be ſhewn, unleſs in ſome 
caſcs, where they are alledged by way of inducement: 
and the life of renant in tail, or for life, ought to be 
averred p. | | | | 
Every plea ought to have its proper concluſion 4 : When 
the general iſſue is pleaded, or the defendant fimply de- 
nies ſome material fa& alledged in the declaration, he 
ſhould conclude his plea, by putting himſelf upon , the 
country ; but where the plea advances new matter, in the 
effirmative, the detendant ſhould conclude it with an aver- 
ment, or verification and prayer of judgment fi actio; or, 
in other words, by profeſſing himſelf ready to verify the 
plea, and praying judgment, if the plaintiff ought to have 
or maintain his action againſt him. An avowry however, 


wherein the defendant is an actor, and which is in the 


nature of a count, need not be averredr; nor pleas which 
are merely in the negative, becauſe a negative cannot be 


proved. Where a judgment, or other matter of record, is 


pleaded, the plea ſhould conclude with a verification by the 
record: And where the matter of the plea ſhews there 
never was a good cauſe of aQion, as in debt on bond 
againſt an heir » Who pleads riens per deſcent, the defendant, 
inſtead of concluding that the plaintiff ought not to have 
his action, may conclude that he (the defendant) ought 
not to be charged with the debt, by virtue of the writing 


obligatory*. In an action of debt, the defendant, in 


Co, Lit. 303. b. 1 14. ibid. „ Co, Lit. 303. b. » 14, ibid. 4 Id. ibid. 
T 7d 303.4, * 2 Salk. 516. 


pleading 


OF ENTERING, DELIVERING, Kc. 273 


| pleading a tender, ought to conclude his plea, by praying 
judgment if the plaintiff ought to have or maintain his ac- 
tion, to recover any damages againft him; for in this ac- 

tion, the debt is the prineipal, and the damages are only 
acceſſary: but in aſſumpſit, the damages are the principal; 
and therefore, in pleading a tender, the de fendant ought 
to conclude his plea, with a prayer of judgment if the 
plaintiff ought to have or maintain his action, to recover 
any more or greater damages than the ſum tendered, or any 
damages by Teaſon of the non-payment thereoft. In 
pleading matter of eſtoppel, the defendant in his concluſion 
ought to rely upon it u. | TE | 


* 
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The general iſſue is engroſſed on treble penny ſtamped 
paper, and delivered to the plaintiff's attorney, or entered 
in the general iſſue book, kept by the clerk of the judg- 
ments »; and it need not be ſigned by counſel. There are 
alſo certain common pleas, that need not be ſigned or filed, 
but may be delivered to the plaintiff's attorney; ſuch as 
a ſpecial non eſt faclum, ſolvit ad diem w, comperuit ad diem 
to a bail bond, or nul tie] record to an action on a judg- 
ment or recognizance; in covenant, when the plea con- 
cludes to the country ; and in treſpaſs, ſon aſſault demeſae, 
liberum tenementum, or not guilty to a new aſſignment. All 
pleas and demurrers upon writs of error, ſcire facias, and 
audita querela, ought alſo to be delivered x. But, except 
in the foregoing caſes, all ſpecial pleas muſt be ſigned 
by counſel y, and filed in the office of the clerk of the 
papers 2, who makes copies of them, if required, for the 
plaintiff's attorney. | | | 5 

The defendant cannot commonly waive the general 
iſſue, or a general demurrer, and inſtead thereof give a 


t 2 Salk. 662, 3. 1 J. d. Raym. 254. S. C. u Co. Lit. 303. b. » R. T. 6g 
& 6 Geo. II. (b). » Lockhart and others v. Mackreth, T 34 Geo. III. In 
this caſe it was determined, that the plra of ſelvit ad diem ſhould be delivered 
to the plaintiff's attorncy, and not entered in the general iſſue book, or filed 
with the clerk of the papers. * R. T. 12 W. III. C64). R. E. 18 Car. ll, 
R. T. 2 Jac. I. R. T. 16 Car. II. R. M. 2 W. & M. 


* 


ſpecial 


2 OF WAIVING, WITHDRAWING, &c: 


. Tpecal plea or demurrer a: but it is ſaid, that if the gene- 
ral iſſue be not entered, the deſendant may waive it, and 
plead ſpecially, without leave of the court, in four days b; 

or, as it ſhould ſeem, be fore the adjournment day of 8 
term ©; or within the firſt five days of the enſuing term d; 
and even afterwards, where it is not to the prejudice or | 
delay of the plaintiff, the defendant, by leave of the court, 
may withdraw the general iſſue, in order to plead it again, 
with a notice to ſet- WY or upon bringing mona, into 
court 8. 

I a ſpecial plea, or Foecial demurrer, be put in, . 
the book is made up, and delivered to the cefendant's at- 
torney, he may, by the ancient practice of the court, 
ſtrike out the ſpecial plea or demurrer, and return it with 
the general iſſue, or a general demurrer h. To prevent 
this, if the defendant plead a dilatory or frivolous plea, 
the cburt in term time, or a judge in vacation i, will order 
him to abide by it, or plead ſome other plea, peremptorily, 
on the morrow; or, if it be towards the end of the term, 
inſtanter, provided the time allowed by the rule to plead be 
expired, in order that the plaintiff may have ſufficient time 
to give notice of trialk. And the practice 18 the ſame, 
with regard to frivolous demurrers 1. 

When the defendant is ruled to abide by TA plea, he 
either abides by it, or pleads another: in the former 
caſe: he may afterwards demur to the plaintiff's replica- 
tion m; in the latter, he can only plead the general iſſue n, 
to which however he may add a notice of ſet-off o. And, 

whether he be ruled to abide. by his plea or not, it is a 
general rule, that the defendant cannot waive a ſpecial | 
| plea, or ſpecial demurrer, but in order to plead the general 
iſſue p; though leave has been given, under circumſtances, 
for the defendant to add a plea, after iſſue joined, and 
even after two terms have cm ſince he arſe r 4, 


*R. T. 6 & 6 Geo. II. 1 605 1 wir 29. in marg. Rich K. B. 255, 1 
Ld. Raym 674. Say Rep. 87 4 Prax. utr. banci, 37. R. T. 5 & 6 Geo. 
II. (6). * 2 Str. 906, 101. 1 Will 377, 254. 1 Blac. Rep 337. 2 Will. 
204 12 Str. 1267, d 12751 1 Wilf, 254. S. C. cited. * R. T. 5 & 5 
* Geo, II. (ö) v Will, 29. 2 Bur. 781. * 1. R. 5 & 6 Geo, II (6). 11d, 
ibid. m 2 Str. tis 1 T. R. 693. » Id. 694. in not is. Þ 2 Str. 960. 1 
Will, 29. 4 1 Will 223. | | 


CHAP. 


„* 


CHAP. XXVIII. 


» * 


or THE NOTICE OF SET-OFF, AND BRINGING MONEY 


INTO COURT. 


bs plea of the general iſſue is frequently accom- 


panied with a notice of ſet off, or rule to bring 
money into court; which will therefore be treated of 
in the preſent chapter. | | | 
At common law, if the plaintiff was as much, or even 
more indebted to the defendant, than the defendant 
was to him, yet he had no method of ſtriking a ba- 
Jance : the only way by obtaining relief, was by, going 
into a court of equity a. To remedy. this inconvenience, 
it was enacted by the ſtatute 2 Geo. II. O 22 f 13. © that 
& where there are mutual debts between the plaintiff 
« and defendant, or, if either party ſue or be ſued as 
« executor or adminiſtrator, where there are mutual 
« debts between the teſtator or inteſtate and either party, 
« one debt may be ſet againſt the other; and fuch + 
matter may be given in evidence upon the general 
“ iſſue, or pleaded in bar, as the nature of the caſe 
% ſhall require, ſo as at the time of his pleading the 
« general iſſue, where any ſuch debt of the plaintiff 
“ his teſtator or inteſtate is intended to be inſiſted on 
« in evidence, notice ſhall be given of the particular 
* ſum or debt ſo intended to be inſiſted on, and upon 
what account it became due; or otherwiſe ſuch matter 
ſhall not be allowed in evidence, upon the general 
* iſſue.” This clauſe was made perpetual, by the 8 
Geo. II. c. 24. 8 4.3 and it having been donbted, whether 
mutual debts of a different nature could be ſet againſt 
each other, it was by the laſt-mentioned ftatute, ($ 5.) 
further enacted and declared, © that by virtue of the 
* ſaid clduſe, mutual debts may be ſet againſt each 
other, either by being pleaded in bar, or given in evi- 


* 2 Bur, 820, 
CEN « (cnce 
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216 OF THE NOTICE OF SET-OFF. 


ce dence on the general iſſue, in the manner therein 
& mentioned, notwithſtanding that ſuch debts are deemed 
c jn law to be of a different nature; unlefs in caſes 
«© where either of the ſaid debts ſhall accrue by reaſon 
« of a penalty, contained in any bond or ſpecialty; 


c and in all cafes, where either the debt for which 


& the action hath been or ſhall be brought, or the debt 


““ intended to be ſet againſt the ſame, hath acrued, or 


« ſhall accrue, by reaſon of any ſuch penalty, the 
% debt intended to be ſet off ſhall be pleaded in bar; 
in which plea ſhall be ſhewn, how much is truly and 
& juſtly due on either ſide; and in cafe the plaintiff 
ſhall recover in any ſuch action or ſuit, judgment 
„ ſhal! be entered for no more than ſhall appear to be 


4e truly and juſtly due to the plaintiff, after one debt be- 


ing ſet againſt the other as aforeſaid b.“ | 

The actions in which a ſet off is allowable, upon theſe 
ſtatutes, are debt, covenant, and aſſumpſit, for the non- 
payment of money; and the demand intended to be ſet 
off muſt be ſuch, as might have been made ;the ſubje& 
of one or other of theſe actions. A ſet*off thereſore 
is never allowed in actions upon the caſe, treſpaſs, or re- 


pHplevin c, & c. nor of a penalty, in debt on bond condi- 
tioned for the performance of covenants d, &c. nor of 


general damages in covenant < or aſſumpſit f: but where 
a bond is conditioned for the payment of an_ annuity s, 


or of iquidated damages h, a ſet off may be allowed. 


A debt barred by the ſtatute of limitations cannot be et 
off; and if it be pleaded in bar to the action, the plain- 
tiff may reply the ſtatute of limitations, or if given in 
evidence, on a notice of ſet off, it may be objeQed to at 
the trial i. EP 

The debts ſued for, and intended to be ſet off, muſt be 
mutual, and due in the ſame right: therefore a joint debt 
cannot be ſet off againſt a ſeparate demand, nor a ſepar- 


b The day after the laſt act paſſed, Lord Hardwicke Ch. J. delivered the 


opinion of the cour. of King's Bench, that a debt by ſimple contract might, 


by the former at, have been ſet off againſt a ſpecialty debt. Brown & 
Ie yea. 8 Geo II. Bul. Ni. Pri. 179. © Barnes, 480. Bul. Ni. Pri. 181. 8. 
C. Graham v Fraine, Hil, 24 Geo. II. and Layceck v. Tuffnell, E. 27 Geo. IU. 
B. R. S. P. but ſce 4 T. R. 611. 4 Bul, Ti. Pri. 199, 2 Bur. 1024. Cewp. 
£6. e Blac, Rep. 394 e 2 Bur, 620. 2 T. R. 32. i Bul, Ni. Ti. 
180. 
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| ate debt againſt a joint one; but a debt due to a defen- 
gant, as ſurviving partner, may be ſet off againſt a de- 
mand on him in his own right k. In an action of debt 
againſt a man on his own bond, he cannot ſet off a debt 
due to him in right of his wife 1, Neither, for the ſame 
' reaſon, can a defendant, ſued as executor or adminiſtra- 
tor, ſet off a debt due to himſelf perſonally'; nor, if ſued 
for his own debt, can he ſet off what is due to him 
as executor or adminiſtrator. But where an action is 
brought by or againſt a truſtee, a ſet off may be made, 
of money due to or from the ceſtui que truſi m. It was 
ſormerly holden, that the ſtatutes of ſet off did not ex- 
tend to aſſignees of a bankrupt en; but it has ſince been 
determined, that in an action at their ſuit, the defend- 
ant may ſet off a debt due to him, at the time of the 
bankruptcy o; but a note indorſed to him afterwards, can- 
not be ſet off p. | | | e 
Where either of the debts acerues by reaſon of a pe- 
nalty, the debt intended to be ſet off muſt be pleaded in 
bar; and the defendant, in his plea, muſt aver what is 
really due q, which averment has been held to be traverſ- 
able r: But in all other caſes, the defendant may either 
plead or give notice of ſet off, at his election? . If, at 
the time of the action brought, a larger ſum was due 
from the plaintiff to the defendant, than from him to 
the plaintiff, the action being barred, it ſeems more 
proper to plead the ſet off; and it is uſually pleaded in 
country cauſes, to ſave the trouble and expence of proving 
the ſervice of a notice. But where the ſum intended to 
be ſet off is leſs than that for which the action is brought, 
a notice of ſet off ſhould be given t. f | 8 
The notice of ſet off ſhould regularly be given with, 
or at the time of pleading the general iſſue. Though if 
it be not then given, the court, we may remember, will 
| give the defendant leave to withdraw the general iſſue, and 
plead it again, with a notice of ſet off u; and ſuch notice 
e may be given with the general iſſue, after the defendant has 
been ruled to abide by his plea ». In point of form, a 


* 

5 | 

1 48 FT. R. 493. 1 Bul. Ni. Pri. 199. 1 T. R. 622. » i 168. 
p. * Cowp. 133. 7 2 Str. 1234. 4 Stat. 8 Ceo, II. c. 24. § 5. 13 T. R. 66! 
i * 2 Bur, 1231. Bul. Ni. Pri. 179, t Bul. Ni. Tri. 179. » 2 Str. 1267, 
ente 214. 1 T. R. 634. in is. . | 
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d OF THF NOTICE or sr. Orr. 


notice of ſet off ſhould be almoſt as certain as a declaration: 
therefore where the notice of ſet off was in theſe words, 
« Take notice that you are indebted to me for the uſe 
and occupation of an houſe, for a long time held and 
© enjoved, and now lately elapſed ;” this was deemed inſuffi- 
cient w: and it afterwards appearing, that the debt intend- 
ed to have been ſet off was rent reſerved on a leaſe by in- 
denture, which- was not. mentioned in the notice, the 
Chief Juſtice ſaid it was bad on that account alſo; for if 
this had been ſhewn, the plaintiF might probably have 

proved an eviction, or ſome other matter to avoid the 
demand. The notice of ſet off is uſually written under- 
neath the plea, and delivered therewith to the plaintiff's 
attorney; and a copy of the notice ſhould be kept by the 
defendant's attorney, it being neceſſary to prove the delive- 
ry of it, at the trial of the cauſe x, e 


The practice of bringing money into court was firft 
introduced in the time of KeJyng, Ch. J. to avoid the ha- 
zard and difficulty of pleading a tender y. And it is allow- 
ed, in caſes where an action is brought upon contract, 
for the recovery of a debt z, which is either certain, or 
capable of being aſcertained by mere computation, with- 
out leaving any other ſort of diſcretion to be exerciſed by 
the jury a. lu theſe caſes, when the difpute is not, whe- 
ther any thing, but how much, 1s due to the plaintiff, the 
defendant may have leave to bring into court any ſum of 
money he thinks fit ; and the court will make a rule, that 
unleſs the plaintiff accept of it, with coſts, in diſcharge of 
the action, it ſhall be ſtruck out of the declaration, and 
paid out of court, tc the plaintiff or his attorney; and the 
plaintiff, upon the trial, ſhall not be permitted to give evi- 
dence for the ſum brought in b: which rule ſhould be ac- 


» Bnl. Ni. Tri. 179. But note, this was before the ſtatute 11 Geo. II. c. 
19. which gives the action for uſe and occupation, * x Cromp. 160. 1 R. 
H. 6 Jac. I. (a) 2 Salk. 897. 1 .d. Raym. 255, 2 Str. 787. Caſ. temp. 
Hardw. 507. s Com Dig. 20. ® 2 Bur, 1120. b Say. Rep. 196, 7. 4 Bur. 
1:21. 3 Bur. 1773. Imp. K. B. 261, 2. | | 
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companied with the general iſſue, or other plea, to the a” 


ſidue of the demand ©, _. 3 

Thus in aſſumpſit d, or covenant © for the payment of mo- 
ney, the defendant may bring money into court : and in 
covenant to find diet and lodging, or pay ten pounds, the 
court allowed him to bring in the ten pounds f. In debt 
for rent, the defendant was formerly allowed to bring mo- 
ney into court 8; as is done in the Common Pleas b, and 
Fxchequeri: but this court refuſed it, in the time of 
Lord Hardwicke k; and in a caſe previous to that time 1, 


the court ſaid they never did it in det. But there is a 


diſtinction between thoſe actions of debt, wherein the 
plaintiff cannot recover Jeſs than the ſum demanded, as cn 
a record, ſpecialty, or ſtatute, giving a ſum certain by 
way of penalty m; and thoſe actions, wherein the piaintiff 
may recover leſs, as in debt for rent a, or on a ſimpie eon- 
tract o. In the former, the defendant cannot bring money 
into court ?; though he may move to ſtay the proceedings, 
on payment of the whole debt and coſt 4: but in the lat- 
ter, the defendant has been allowed to bring money into 
court r; becauſe the plaintiff does not recover according 
to his demand, but according to the verdict of the jury. 
And the defendant, by act of Parliament *, may bring mo- 
ney into court, in debt, covenant, or other action on a po- 


licy of aſſurance. In an action by an executor or admi- 
© niſtrator, the plaintiff not being liable to coſts, the defen- 


Gant was not formerly allowed to bring money into court t; 


but now it is otherwiſe ; and the effect of the rule will 


be, not to make the plainiiff pay, but only to loſe his ſub- 
ſequent coſts. | | | | 
On a plea of tender, with a profert in curid, the ſum 
teadered muſt be paid to the ſigner of the writs, who 
will give a receipt for it in the margin of the plea v»; and 
if not ſo paid, the plaintiff may conſider the plea as a 


nullity, and ſign judgment w. And as a tender cannot be 


© Barnes, 339. 350 <1 Ventr. 156. 2 Salk. 396, 7. 2 Salk. 596, y 
Wilf. 75. 2 Bur. 1120. Parnes, 84. f 8 Mod. 306. & 2 Salk. 596, 7. h Barnes, 
250, 282 Pr, Reg 249. 1» Bunb. 124. K Caf. temp. Hardw, 173. 12 Str. 
dyg mCro. Jac. 124, 498, 629. 3 Mod. 41. = c Mod. 212, „I. Blac. 1 
V. 249. Str. 890. Barnes, 285. 4 Ante 288, &c. * 1 Ventr. 356. 2 
Salk. 596, 7. ® Sat. 1% Geo, II. c. 37. 3 Bur. 1773. t 2 Salk, 596. ua 
dir, 746, Imp. K. B. 268. 1 Str. 638, 
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pleaded, ſo the defendant cannot bring money into court, 
in an action for general damages, upon a contract x, or 
for a tort v, or treſpaſs. But in an action of aſſumpſit 
againſt a carrier, for not delivering goods, the defendant 
having advertiſed that he would not be anſwerable for 
any goods beyond the value of twenty pounds, unleſs they 
were entered and paid for accordingly, the court allow- 
ed him to bring the twenty pounds into court a. And 
where, in an action for general damages, the bringing of 
money into court is irregular, if the plaintiff take it out, 
he thereby waives the irregularity, and cannot afterwards 
have a verdidt, unleſs he recover more than the ſum brought 
in b. In actions againſt juſtices of the peace ©, or officers 
of the exciſed or cuſtoms e, for any thing done in the 
execution of their offices, “ in caſe the defendants ſhall 
have neglected to tender any, or ſhajl have tendered 
« inſufficient, amends, before the action brought, they 
may, by leave of the court, at any time before. iſſue 
joined, pay into court ſuch ſum of money as they ſhall 
ſee fit; whereupon ſuch proceedings, orders, and judg- 
« ments ſhall be had, made, and given, in and by ſuch 
© court, as in other actions where the defendant is allowed 
to pay money into court.” Ex 

Where there are ſeveral counts or breaches in the de- 
claration, and as to ſome of them the defendant may bring 
money into court, but not as to , others, he may obtain 
a rule for bringing it in ſpecially, upon ſome of the counts 
or breaches only. Thus, where an action of covenant* 
was brought upon a leaſe, for non-payment of rent, and 


not repairing, &c. the court made a rule, that upon pay- 


ment of what ſhould appear to be due for rent, the pro- 
ceedings as to that ſhould be ſtayed; and as to the other 
breaches, that the plaintiff might proceed as he ſhould 
think fit. So, in covenant upon a charter-party 8, the defen- 
dant was allowed to bring money into court, upon two 
of the breaches only; viz. for freight and demurrage. 


* x Ventr, 386. 2 Str. 587, 906. 2 Wilſ. 115. Hutten v. Bolten, 
E. 22 Geo, III. »1 T. R. 510. » Stat. 24 Geo. II. c. 44. § 4. and note, 
this ſeems to have been the firſt ſtatute, which allows money to be brought 
into court, in an action for general damages. 4 Stat. 20 Geo. III. c. 70.9 33» 
Stat 24 Geo. III. 8 f. 2. c. 47. & 35. f 2 Salk. 896. 1 Wilſ. 75. Barnes, 
350. 1 Ventr. 356. centre., and ice Pr. Reg. C. P. 256. © 2 Bur, 1120. If 
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fa defendant bring money into court, upon ſome of the 


counts, and the plaintiff take it out, the latter is only en- 
titled to the coſts of thoſe counts B. 

The motion for leave to bring money into court is a mo- 
tion of courſe, and ſhould regularly be made before plea 
pleaded i; but it is frequently made k, and in ſome caſes 
expreſsly authorized l, after plea, on obtaining a judge's 
order for that purpoſe. And if there has been no de- 
lay m, the court will give the defendant leave to with- 
draw the general iſſue, in order to bring money into court, 
and replead it, on payment of coſts. The motion paper 
being ſigned by counſel, the money ſhould be paid to the 
ſigner of the writs ®, who acts in this inftance as deputy 
to the maſter ; and will give a receipt for the money, 
on being paid 20s. for every 1001. and ſo in proportion 
for every greater or leſſer ſum exceeding 10 J. and 25. for 
every ſum under 10 J. beſides 2s. 4d. for the receipt p: 
which receipt being carried, with the motion paper, to 
the clerk of the rules, he will draw up the rule, in term 
time; but in vacation, there muſt be a judge's order, for 
drawing up the rule, which is granted of courſe, without 
a ſummons q, | 

The rule to bring money into court is commonly drawn 
up on payment of coſts, to be taxed by the maſter; and 
a copy of it being ſerved, which is uſually annexed to the 
plea, if the plaintiff be willing to accept the ſum brought 
in and coſts, in diſcharge of the action, he ſhould get an 
office copy of the rule r, and an appointment thereon from 
the maſter, to tax the coſts, and give notice of the ap- 
pointment to the defendant's attorney 5. The coſts being 
taxed and demanded, the plaintiff, if they are not paid, 
muſt proceed in the action, and cannot have an attach- 
ment tt: for the rule in this court is merely conditional, 
and not, as in the Common Pleas u, obligatory upon the 
def-ndant to pay the coſts. But where the pflaintiff's 
conduct appeared to be oppreſſive, the court on motion 
diſcharged ſo much of the rule, for bringing money into 
court, as related to the payment of coſts : And where 


F. R. 279. in Will, 187. Barnes, 279. Kk 1 T. R. 711. 1Stat, 24 
II. c. 44. $4 m 2 Sir. 1271. Barnes, 239, 362. Imp. K. B., 260. 
* | 1 148. R. H. 5 Jac. I. Imp. K. B. 260. * Id. 259, * 4. 
a. 12, t 2 Str, 1220, u Barnes, 283. Pr. Reg. 249. 8. C. » 1 Bur, 378. 


the 
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the defendant, after action brought arid befor, declaration, 
has tendered the ſum, which he afterwards brings into 
court, and off-red to pay the coſts up to that time, it ſeems 
but reaſonable that he ſhould not be liable to the payment 
of any further coſts. | 

Bringing money into court is an acknowledgment of 
the right of action, to the amount of the ſum brought 
in w; which the plaintiff, on producing an office copy ; of 
the rule, is entitled to receive at all events, whether he 
proceed in the action or not, and even though he be 
non-ſuited, or have a verdict againſt him *: And being an 
acknowledgment on record, the party can never recover it 
back again, though it afterwards appear that he paid it 
wrongfully J. But beyond the amount of the ſum brought 
in, bringing money into court is no acknowledgment of 
the right 'of action; and therefore if the plaintiff proceed 
further, it is at his peril. If he proceed to trial a, other- 
wiſe than for the non-payment of coſts, and do not prove 
more to be due to him, than the ſum brought in, the 
plaintiff, on producing the rule b, ſhall be non-ſuited, ot 
have a verdi& againſt him, and pay coſts to the defendante: 
But if more appear to be duc to him, he ſhall have a ver- 
dict for the overplus, and coſts l. Where the plaintiff 
procceds further, without going on to trial, he ſhall have 
his coſts, to the time of bringing money into court; and 
the defendant be allowed his ſubſequent coſts e. After the 

defendant had brought money into court, the plaintiff pro- 
ceeded to trial, and a juror being withdrawn by conſent, 
it was held that the plaintiff was not entitled to coſts, up to 
the time of bringing the money into court f. 
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ADVERTISEMEN I. 


AVING already treated, in the firſt part, 


1 of the various modes of commencing a 


ſuit, by original writ, attacliment of privilege, 
or bill in treſpaſs, &c. and of proceeding 
therein, from its commencement, to the de- 


mand of a plea, together with all that is pe- 


culiar to the proceedings by or againſt aztor- 
nes, and other officers of the court againſt 
peers of the realm and members of the houſe of 
commons, upon the writ of habeas corpus, and 
_ againſt priſoners in the actual cuſtody of the 
marſhal or ſheriff, &c. the author has, in this 
ſecond part, continued down the proceedings 
at large, from the demand of a plea, to final 
judgment and exccution. | „ 
The plan upon which he originally ſet out, 


and to which he has attended in the progreſs _ 
of the work, has been to reduce the practice 


of the court of King's-Bench to ſomething 
like a methodical ſyſtem, by purſuing the na- 
tural order of the proceedings, and by col- 
leting and digeſting, as he went along, every 
thing that ſeemed to have any relation to the 
ſubject he was treating of. In the proſecu- 


tion of this plan, he has occaſionally conſider- 


cd, as parts of one general whole, not only 
the proceedings in ordinary caſes, but alſo 
ſuch as more rarely occur, and were either 
never before treated of, or have hitherto been 


. __ conſidered, 


= — 


* "4 
: PETERS 5 
I, 44 * 
— — 2 r — Pg: 
— — — 2 — - — —— w——_— 
— CT — —— — —UU:p-: mo—s — 
— US - — — — 
SIP . 
a * — - 
A" . 


— 


- Ss 


* 
— 2 — 1 4 
＋ 4 4 
— — — — — — 
„ — 2 . ĩ˖ç§%ðĩ — — ot 
2 Ao —. — = 2 


We 


* 2 
— 3 Ln th = 
— 1 


— — 
— 8 


— — — 
— 4 
oo w—— 


oye E > 
— 2 


1 — — ay 
— — il — 
— 4 2 2 2 
a Far: 
= . == - 


— . 
— — 
— — 
* & . 
* — — 
— — ＋ 7 * 
Ne — W — 
r 4 Ws 9 
CY 
* n 
0 


226 ADVERTISEMENT. 


conſidered as detached heads. In particular, 
the reader will find, in this part of the work, 
ſome account of the practice on motzons ; the 
caſes in which the court will /e aſide or r flay 
the proceedings; the doctrine of pleas and 
pleading, and of demurrers, amendments, and 
Jeofails;, the ſubject of arbitration; the pro- 
ceedings on trials at bar or niſi prius; and the 
law of damages and co/ts. To the whole is 
ſubjoined a copious iudex, by way of analyſi, 
ſhewing at one view the connection and order 
of the different proceedings. 
All that remains, in the third part, is to 
treat of the means of reverſing a judgment 
by writ of error, and of reviving it by ſeire 
Jaciat; with the proceedings in replevin and 
gectment, &c. To which an appendix will be 
added, of practical forms, applicable to, and 
illuſtrative of what is advanced in the body 
of the work. 


Inner Temple, 
Nov. 15 ** 


Wo = ©. nn. 


CHAP, 


” * 
— — 
rd 
Farr une 
— 
— — 


— 


pane — 


— 


CHA P: XXIX; 


. * 
- * "OT OP 2 as n 8 wn 
— — — —— — gt — 
— — ̃ —ůN——— 
A 3 
r 8 ** 
* " Kal, _ 7 i 


% * 
1 
uy 
- — —— — — err — 
—— — — — ' ]—0—— OR 
—— — 8 
— — 8 — a to — ar A. 
3 - 6 4 — Ls ot a” * * = me — 
< ety _— 
: == S —̃— 
. * 5 __— TITS - — WT 
- — — 8 1 
* Wc 08 1 1 - ” mx 
- 


% 4 
- 4 9s 
— + 
3 
' * 
1 . 
Oo —_ 9 
+ * 
Oo 


* I — — — 
"YR" 
— — — 2 * 
f * 8 


— — — m 


OF REPLICATIONS, AND OTHER VU SLUPNNE. PLEAD 
INGS. 


PART I. 


HEN the defendant ' has put in his plea, he may 
rule the plaintiff to reply, by obtaining a rule 
from the maſter on the back of the plea; which is enter- 
ed with the clerk of the rules, and a copy ſerved on the 
plaintiff's attorney. This rule may be given at any time 
in term, or within ſixteen days afterwards 4; but if not 
given till four terms have elapſed, after plea pleaded, the 
plaintiff muſt have a term's previous notice, of the defen- 
dant's intention to give it, unleſs the cauſe hath been 
ſtayed by injunction or privilege v. The notice in ſuch 
caſe muſt be given before the eſſoign day of the term e; 
and it is uſual to give the rule, on the day after the term 
is expired d. The rule to reply expires in four days ex- 
cluſive after ſervice; and Sunday, or any holiday on which 
the court docs not fir, or the office is not open, if it be 
not the laſt, is to be accounted a day within the rule e. 
If the plaintiff be not ready to reply, within the time li- 
mited by the rule, he may take out a ſummons, and ob- 
tain an order, for further time f. j 
Within the time limited by the rule to reply, or order 
for further time, the plaintiff either joins iſſue on the plea ; 
or, admitting the law and fact contained in it, he diſcenti= 
nues his action, enters a nolle proſequi or caſſetur billa vel 
breve, or, in an action againſt an executor or adminiſtra- 
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tor, takes judgment of -Tets in futuro, &c.; or, admitting 
the Jaw, he-denies the fact, or confeſſes and avoids it, or 
concludes the defendant by matter of eſtoppel. 

If the plaintiff perceive that he cannot maintain his ac. 
tion, it is uſual for him to take out a rule for legve to 
diſcontinue, Diſcontinuance, in a civil ſuit, is either of 
proceſs or of pleading: The former, before judgment, is 
the act of the clerk, but, after judgment, it is the of 
the courts; the latter, of. which ſomething has been al- 
ready ſaid h, is the act of the party. The procefs, or 
proccedings in a ſuit, ſhould be regularly continued from 
term to term, or from one day to another in the ſame 
termi, between the commencement of the ſuit and final 
judgment ; and if there be any lapſe, or want of continu- 
ance, that is not aided, the parties are out of court, and 
the plaintiff muſt begin de novo. Before declaration, there 
1s, properly ſpcaking, no continuance k; though we have 
ſeen |, that the parties by conſent might have obtained a 
day before declaration, which was called a dies datus prec: 
partium: After declaration, and before + iſſue joined, the 
proceedings are continued by inparlance; after iſſue joined 
and before verdict, vicecomes non miſit breve ; and after ver- 
dict or demurrer, by curia adviſari vult. In this court the 
practice is never to enter continuances, till the plea- roll is 
made up, though the declaration be of four or five terms 
ſtanding m: and aſter plea pleaded, though the plaintiff 
have day to reply for ſeveral terms, yet no mention need 
be made, on the roll, of any imparlance or continuance ”. 
After judgment by default, and writ of enquiry awarded, 
there is no ſubſequent continuance, between the parties, 
in the Common Pleas o; but in this court it is otherwiſe. 
The want of a continuance is aided by the appearance of 
the parties p: and as a diſcontinuance can never be ob- 
jected pendente placito 4, ſo, after judgment, it is cured 
by the ſtatute of jeofails r. It has even been holden, that 
a continuance may be added, after Juegment in a penal 


t Cart. 81. 1 Salk. 157. 1 Wilf, 40. IA. 303. cites Comyns, 419. * Aue, 
292, 4. i 1 Str. 492. 1 Will. 40. * Gilb. C. P. 40. 1 Ante, 218. 19. 
m 1 Salk. 179. 2 Ld. Raym. 872. S. C. = 5 Co. 75. 11 Co. 6. b. Yelv. 
97. 1 Rol. Abr. 486. 21 Will, 40. 4 Cro, Jac, 411. * 32 Hen. VIII. «. 
30. Civ. Eliz. 489. Cro Jac, 528. 
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adion s- but then, there muſt be ſomething to amend 


by k. | 


A rule to diſcontinue may be had either before or after 


declaration u; and it is uſually granted upon payment of 


coſts y An executor or adminiſtrator is liable to coſts 
upon a diſcontinuance, where he has knowingly brought 


a wrong action : but where that is not the caſe, he may 


have leave to diſcontinue, without paying coſts *. The 
rule te diſcontinue is a fide bar rule, and may be had, as 
a matter of courſe, from the clerk of the rules, at any 
time before a general verdict y, or the court have given 
judgment upon demurrer *: And even after a ſpecial ver- 
dict, the plaintiff may diſcontinue, by leave of the court, 


becauſe that is not complete and final; but in this caſe it 


is a great favour a: And it is never granted after a general 


verdict b, or writ of enquiry executed and returned e, or 


aſter a peremptory rule for judgment on demurrer d. Upon a 
rule to diſcontinue, the plaintiff is to get an appointment from 
the maſter, to tax the coſts, and ſerve a copy of it on the 
defendant's attorney: The coſts, being taxed, are to be 


forthwith paid; for otherwiſe the rule, being conditional, 


is no ſtay of proceedings e. In replevin, the avowant, 
though an actor, cannot have a rule to diſcontinue f; and 
where the rule is obtained by unfair practice, the court will 


diſcharge it s. . | . 
A nolle profequi is an acknowledgment or agreement, by 


the plaintiff, that he will not further proſecute his ſuit, as ' 


to the whole or a part of the cauſe of action; or, where 
there are ſeveral detendants, againſt ſome or one of them ©; 


and it is in nature of a retraxit i, operating as a releaſe or 


perpetual bar j. 

On a plea of coverture, & . if the plaintiff cannot 
anſwer it, he may enter a nolle proſegui, as to the whole 
cauſe of action; but the defendant, in ſuch caſe, is en- 
titled to coſts, under the 8 Elia. c. 2. 8 2 k. So if the 


12 Str. 1227, tx Will, 303. R. M. 10 Geo, II. CI). v Cemb. 299. 


' * Caf. Pr. C. B. 79. 3 Bur. 1451. 1 Blac. Rep. 481. 8 C. = 4 Bur. 19279. 


I Salk, 178, = 1 Str. 76, 116, © 1 Salk. 178. Þb Id ibid, «© Carth. 86. 
« 1 Salk, 179. « Imp. K. B. 640, 1, 1 Str 112. & 4 Bur. 2502. * Cro, 
Car. 239, 243. 2 Roll. Abr. 100. i Hardr. 133. j 8 Co. 58. Cro. Jac. 211. 
S. C. 1 3 T. R. 511. | | 
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defendant demur to one of ſeveral counts of a declaration, 
the plaintiff may enter a nolle proſequi, as to that count 
which is demurred to, and proceed to trial upon the 
other counts l; or if judgment be given for him on the 
demurrer, he may enter a no/le proſequi as to the iſſu$ and 
proceed to a writ of inquiry on the demurrer m. But 
after a:demurrer for misjoinder, the plaintiff cannot cure it, 
by entering a nolle proſequi n. And after demurrgp to a de- 
claration, conſiſting of 'two counts, againſt two defendants, 
becauſe one of them was not named in the laſt count, the 
plaintiff cannot enter a noile proſequi on that count, and 
proceed on the other o. 

If there be a demurrer to part, and an ifſue upon other 
part, und the plaintiff prevails on the demurrer, it was in 
one caſe holden, that without a nolle preſegui as to the iſſue, 
he cannot have a writ of inquiry on the demurrer ; becauſe 
on the trial of the iſſue, the ſame jury will aſcertain the 
damages, for that part which is demurred to p. But, ina 
ſubſequent caſe q, where the declaration conſiſted of four 
counts, to three of which there was a plea of non aſſumpſit, 
and a demurrer to the fourth; and after judgment on the 
demurrer, the plaintiff took out a writ of enquiry, and 
executed it; this was moved to be ſet aſide, there being 
no nolle proſequi on the roll; ad it was inſiſted, that the 
Plaintiff ought to take out a venire, as well to try the 
iſſue, as to inquire of the damages upon the demurter: 
Fed per curiam, that is indeed the *courſe, where the iſſues 
are carried down to trial, before the demurrer is deter- 
mine d, and in that caſe the jury give contingent damages; 
but here the demurrer being determined, and the plaintiff 
being able to recover all he ſues for, upon that count, 
there is no reaſon why we ſhould force him to carry down 
the record to iſi prius: and as to the want of a nolle pro- 
ſegui upon the roll, he may ſupply that when he comes 
to enter the final judgment; if not, you will have the ad- 


vantage of it upon a writ of error. The judgment upon 
the inquiry muſt ſtand. | 
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In treſþaſs, or other action for a wrong, againſt ſeve- 
ral defendants, the plaintiff may at any time before final 
judgment, enter a nolle proſequi as to one defendant, and 
proceed againſt the others r: and ſo in aſſumpſit, or other 
actiom upon contract, againſt ſeveral defendants, one of 
whom pleads bankruptcy, or other matter in his perſonal 
diſcharge, the plaintiff may enter a no/le proſequi as to him, 
and proceed againſt the other defendants *, But a nolle 
proſequi cannot be entered as to one defendant, after final 
judgment againſt the others t: and it ſeems that in aſſump- 
ft, or other action upon contract, againſt ſeveral defend- 
ants, the plaintiff cannot enter a nolle proſequi as to one, 
unleſs it be for ſome matter operating in his perſonal diſ- 
charge, without releaſing the others u. In entering a nolle 
profequi, the plaintiff need not be amerced -pro falſo clas 
more: but it is ſufficient, that the defendant be put without 
day v. | 

On a plea in abatement, if the plaintiff cannot deny the 
truth of the matter alledged, and it 1s ſufficient in law to 
quaſh the bill or writ, he may enter a caſſetur billa vel 
breve ; or in other words, pray that the bill or writ may 
be quaſhed, to the intent that he may exhibit, or ſue out 
a better bill or writ, againſt the defendant ; and upon ſuch 
entry, the defendant js not entitled to cofts. 

In an action againſt an executor or adminiſtrator, if the 
defendant plead plene adminiſtravit, and it cannot be proved 
that he has aſſets. in hand, the plaintiff may. confeſs the 
plea, and take judgment of aſſets in futuro; which is an 
interlocutory or final judgment, according to the nature of 
the action; and if it be only interlocutory, there muſt be 
a writ of enquiry to complete it. So in an action againſt 
an inſolvent debtor, or fugitive, whoſe future effects re- 
main liable to the payment of his debts, the plaintiff may 
take judgment for his demand, to be levied of thoſe ef- 
fects w. . | | | 

A replication, denying the truth of the plea, is either in 
denial of the whole, or a part of it; and ſuch denial is 
either direct and immediate, or conſequential to, and pre- 


Hob. 70. Cro. Car. 239, 243. 2 Rol. Abr. 100. 2 Salk, 455, 6, 7. 3 
Silk 244, 5. 1 Wilſ. 306. 1 Wilf. 89, -t 2 Salk. 455. » 1 Wilf, 89. 
* 1 Sit, 5% 4-1; 80. | 
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232 OF TRAVERSES: > 
ceded by an inducement: the latter mode of denial is called 


a traverſe. 

When the deny? 8 2 doth conſiſt merely of mak 
of fact, triable by the country, in excuſe or juſtification 
of the injury complained of, as where the defendant, in 
treſpaſs and aſſault, pleads fon aſſault demeſne, or juſtifies in 
an action for words, there the plaintiff may reply ge- 
nerally, that the defendant committed the injury of his 
own wrong, and without any ſuch cauſe as the defendant 
hath alledged ; which puts the whole cauſe or niatter of 
the plea in iſſue, and is called a replication de injuria ſud 
proprid, abſque ali cauſd x. But where the plea conſiſts of 
matter of record, as well as matter of fect, or the defen- 
dant claims, in his own right or as ſervant to another, any 
Intereſt in the land, or any common or rent ſuing out of 
the land, or a way or paſſage over it, there de injurid, &c. 
generally is not a good replication x; but the plaintiff muſt 
either deny the matter of record, or traverſe the title ſpe- 
cially, or admitting the matter of record or title he muſ: 
reply, that the dgfendant committed the injury of bis 
own wrong, and without the reſidue of the cauſe alledged 
by the defendant. So if the defendant, without claiming 
any intereſt in the land, juſtify under an authority derived. 
immediately or mediately from the plaintiff, or by authority 
of law, de , dee. 3 is not a gong: ears 
tion. | 

Where there is an expreſs e 5 negative, or a 
full confeſſion and avoidance, a traverſe is unneceſſary and 
ſuperfluous. But where there are two athrmatives, or a 
confeſſion and avoidance by a agg ys it is neceſſary. 
to add a traverſe. 

A traverſe is a denial of the whale. or a material 
point of the adverſary's pleading, or, if there are ſeveral 
points equally material, of one of them; and it ſhould 
conſiſt of ſome matter of fact, triable by the country, 
either expreſsly alledged, or neceſſarily. implied. Matter 
of inducement therefore, or conveyance to the action, a 
mere ſuggeſtion, ſurmiſe or ſuppoſal, the time and place, 
or what is alledged under a ſcilicet, if immaterial, is not 
allowed to be traverſed ; ; nor matter of law, or mere lege? 


* Crorate's caſe, 8 Co. 67. 


inference; 


or CONFESSION: AND AVOIDANCE. 233 


inference 3 matter of intention, which is not triable, as 

the ſeiens in an action of deceit; matter of record, which 
18 not triable by the country; or any other matter, which 
is not expreſsly alledged, or neceſſarily applied. But 
matter of inducement, & c. is traverſable, if material. 


and if that be bad, the traverſe is inſufficient: But the- 
inducement to a traverſe does not require much certainty, 
though the traverſe itſelf ſhould be certain, and. neither. 
too large nor too narrow, that is, it ſhould deny ſo much, 
as is material, and no more. The proper words for be- 
ginding a traverſe, are abſque hoc; but any words tanta- 
mount are ſufficient, as et non: And it ought not to con- 
clude to the country, unleſs it compriſe the whole matter- 
of the plea. There cannot be a traverſe after a traverſo, 
where the firſt was apt and materjal: but it is otherwiſe, 
where the firſt traverſe was not to the point of the ace 
tion, or immaterial, And the king is allowed to take a. 
traverſe after a traverſe, where his title appears by office, 
or other matter of record. po rr | 

The want of a neceſſary traverſe, or a traverſe that is 


after verdict, on a general .demurrer, or by pleading over. 
A traverſe improperly taken is alio aided in like manner; 
as where it is without an inducement, or of an immaterial 


or too narrow, or after a former traverſe y. | 
If the plaintiff cannot deny the truth of the plea, he 
may confeſs and avoid it, or conclude the defendant by 
matter of eſtoppel. Avoidance, we have ſeen , is either 
by matter precedent, which is called an avoidance in law, 
or by matter ſubſequent, which is called an avoidance in 
ladt. And in general we may obſerve, that the qualities 
of a replication are ſimilar to thoſe of a plea: like a plea, 
it ſhould anſwer the whole matter alledged, and be ſingle, 
certain, direct and poſitive, triable and capable of proof. 
The only additional quality, required in a replication, is 
that it be conſiſtent with, and do not depart from the de- 
_ Claration, BE | 5 


7 For the above rules reſpeQing traverſes, and the caſes which illuſtrate 
lem, fre Com, Dig. tit. Pleader, (G.) & c. =» Arte, 373. 


, ; Departure 
80 e 
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Every traverſe ought to have a proper inducement; 


unneceſlary and ſuperfluous, is merely form, and aided 


point, or one that is not the moſt material, or too large, 
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234 OF DEPARTURE. 


Departure in pleading i is when a man quits or departy 
from the caſe or defence which he has firſt made, and hag 


recourſe to another; or, in other words, when the repli- 


cation or rejoinder contains matter, not purſuant to the 
declaration or-plea, and which does not ſupport and for- 
tify it a. Thus, if the declaration be founded on the 


common law, the plaintiff in his replication cannot main- 


tain it by a ſpecial cuſtom, or act of parliament b. So in 
an action of debt, on an arbitration bond, if the defen- 


dant pleads no award made, and the plaintiff in his repli- 


cation, ſets out an award, and aſſigns a breach, the defen - 


dant cannot rejoin that the award was not tendered c, or 


is void d, or that the defendant hath performed, or been 
ready to perform it ©. So in an aRion of debt on bond, 
conditioned for the performance of covenants, if the de- 


fendant pleads performance, and the plaintiff replies and 


aſſigns a breach, the defendant cannot rejoin any matter in 
excuſe of performance f. But where the rejoinder diſ- 
cloſes new matter, in explanation or fortification of the 
bar, it is no departures. Time and place, when material, 
cannot be departed from; as, in an action upon a bond! 
or promiſfory note i, the plaintiff in his replication cannot 
vary from the day laid in the declaration. So in an aQton 


For a local treſpaſs, he cannot reply that it was committed 


at a different place. But when the time laid in the decla- 


ration is immaterial there, if it become neceſfary by the 


defendant's plea, the ee in his replication may de- 
art from it; as in treſpaſs k, or trover l, or upon a ge- 
neral indebitatus aſſumpſit m, where the time becomes ma- 


terial by the defendant's plea of a releaſe, tender, or the | 


ſtatute of limitations, & . So in actions for a tranſitory 
treſpaſs, where the defendant pleads a local juſtification, 
the plaintiff, in his replication, may vary from the Pee 
Jaid in the declaration n. The proper mode of taking ad- 
vantage of a departure, 15 by e for if the defen- 


Co. Lit. 304. a. 2 Wilſ. 98. * Co. Lit. 304. a. 1 Lev. 81. 3 Lev. 48. 
1 Lev, 300 2 Saund 188. S. G. 41 Lev. 85, 127, 133. 1 Will. 122. 
e Sid. 10. f Co. Lit. 304. a, 2 Lev. 67. 1 Salk. 221. 2. & 2 Will. 98. 


. 22. 3 Lev. 346. i 1 Str 22, 2 Str 806. * Co. Lit. 484. 4. 8 4 
Salk. 222. 2 Ld Raym 1016. 1 Cro. Car, 245, 333. 1 Salk 222, 1 
Str 22. 2 Str. $56. Wor v. 110. 1 Keb. £65, £74.10 Mod. 251. Fort. 375» 
1 Barnardiſt. K. B. by” » 1 Ld, Raym. 120. f 
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OF NEW ASSIGNMENTS. 23g 


dant, inſtead of demurring te, take iſſue upon a replication, 
containing a departure, and it be found againſt him, the 
court will not arreſt the judgment o. 


But though a departure is not allowable, yet in many 


aRions, and particularly in treſpaſs, the plaintiff, who has 


alledged in his declaration a general wrong, may in his 


replication, after an evaſive plea by the defendant, reduce 
that general wrong to a more particular certainty, by 
aſſigning the injury afreſh, with all its ſpecific circum- 


ſtances, in fuch manner, as clearly. to aſcertain and iden- 


tify it, conſiſtently with his general complaint; which is 
called a new or novel aſſignment p. | WIS | 

A new aſſignment is either as to time, place, or other 
circumſtances. With reſpe& to time, when the defendant 
juſtifies under a right of common, &ec. at particular times, 
the plaintiff may new-aſhgn the treſpaſs, at other times. 
So in an action of aſſault and battery, if the defendant 


plead fon aſſault demeſne, and there were in truth two aſ- 
ſaults, one of which the defendant can juſtify, and the 
other not, the plaintiff may new-aſſign the aſſault, for 
which he brought his action a. But it ſeems that, with- 

out a new aſſignment, the plaintiff, on the general repli- 


cation of de injurid ſua propria abſque tali cauſd, would be 
permitted to give evidence of the aſſault, for which he 
brought his action, and the defendant muſt anſwer it. 
With reſpect to the place, it is a rule, that if the plain- 
tiff in treſpaſs give it a name by his writ, the defendant 
cannot vary from that name: but if the writ be only in 
general, quare clauſum fregit, and the plaintiff give a name 
in his count, this ſhall not bind the defendant, but he. ma 
give the plaintiff another name:. And it is on all hands 
agreed, that where the writ and count are both general, 


the defendant may give the place a name in his-plea t, or 


he may plead liberum tenementum generally, without giving 
it a name u. But where the place is made material by the 


*T. Raym. 96. y 3 Elac. Com. 311. 4 6 Mod. 120, 2 Ld. Raym. 
1015. TCro, Car. 514, 15. Tamen quære; for in Bul. Ni. Pre. p. 17. It is 
laid, that the defendant, in ſuch caſe, may prove an aſſault, on any day be- 
fore the aQiog brought; and the plaintiff cannot give in evidence, a battery 
at another day, or at another time on the ſame day, without a neue! aſlign- 
ment, which muſt be of a battery on the ſame day mentiencd in the decla- 
ation, elſe it will be a departure. Per Fairfax, Juſt. 22 Ed. 4 19. 2 Blac. 

Kop. 1090. t Bro. Abr. tit. Treſpaſs, pl. 277, 360, 366, * Id. pl. 153. 
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26 OF NEW ASSIGNMENTS. 


defendant's plea, he muſt. ſhew. it with certainty; as in 


| treſpaſs for taking and carrying away the plaintiff's goods 


in D., the defendant pleaded that the locus in quo was his 
freehold, and that he took the goods damage feaſant, &c. 
the plaintiff demurred generally, and had judgment; for 
the action being tranſitory, there is no locus in quo ſuppoſed, 
D. being only alledged for a venue, tberefore if the de- 
fendant will make the place material, it muſt come on his 
part to ſhew the certainty of it v. 

If the defendant ſay, that the locus in quo is ſix acres in 


D., which are his freehold, and the plaintiff ſay they are 


His freehold, and in truth the plaintiff and defendant have 
both fix acres there, it was in one caſe determined, that 
the defendant cannot give in evidence, that he committed 
the treſpaſs in his own ſoil, unleſs he gave a name cer- 
rain to the fix acres; for otherwiſe, it is ſaid, the plaintiff 


cannot make a new aſſignment v. But in a later caſe x, it 


was determined, that in treſpaſs quare clauſani fregit in D., 
if, the defendant plead liberum tenementum, without giving 
the cloſe a name, and iſſue be joined thereupon, it is ſuffi- 
cient for the defendant to ſhew any cloſe there that is his 
freehold; and therefore, in that caſe, the better way 1 is to 
make a new aſſignment. 

As the plaintiff may new-aſlign the treſpaſs in a different 
cloſe, ſo he may new-aſſign it in another part of the ſame 


cloſe: In the latter caſe, he ouglit to alledge, in what 


other part of the cloſe the defendant committed the treſ- 
paſs, as in the South or North part, ſo that the difference 
may be plainly perceived v. If the defendant juſtify under 
a right of way, the plaintiff may either deny the. exiſtence 
of the right claimed by the defendant, or, admitting it, he 


may new-aſſign the treſpaſs extra viam; or, if he be ſo 


diſpoſed, he may deny the right, as well as make a new- 
aſſignment, by ſaying that ke brought his action, not only 
for the treſpaſs attempted to be juſtified, denying the right 
ſ-t forth in the juſtification, but alſo for the other treſ- 
paſs extra viam. And the plaintiff may take-a new aſhgn- 
ment, not only as to the time and place, but alſo as to the 
mode of committing the treſpaſs ; as for inſtance, in an- 


» 2, Salk. 452. 6 Mod. 114. 8. C. w Dyer, 23. * 2 Salk, 453. 6 Mod. 
119. S. C. Bro. Abr. tit, Treſpaſe, Pi. 203, 
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ſwer to a plea of moderate correction, the plaintiff by 
way of new aſſignment, may ſay that the defendant beat 
him immoderately : So where the defendant juftifies under 
a right of common of paſture or turbary, &c. the plaintiff 
may ſtate the treſpaſs to have been committed, on other 
occaſions, and for other purpoſes, than thoſe mentioned in 
the plea. | 
A new aſſignment, being in nature of a new declaration, 
ſhould be equally certain; and the defendant may anſwer 
it in the ſame way, either by pleading the general iſſue 
of not guilty, or a ſpecial juſification 2. But, in anſwer 
to a new aſſignment at a different place, he cannot ſay 
that the places mentioned in the plea and new- aſſignment 
are the ſame a; for by new-atſigning, the plaintiff admits 
the truth of the plea, and is eſtopped from giving any evi- 
dence in the place ſtated therein, ſo that if the places are 
in truth the ſame, the defendant may take advantage of it, 
on the general iſſue of not guilty. Neither can the defen- 
dant juſtify at a different place, and traverſe the place 
mentioned in the new aſſignment b. | | 
Where a replication denies the whole ſubſtance of the 
defendant's plea, there the piaintiff ought to tender an 
iſſue, and conclude to the country ©; and it matters not 
whether the replication, in ſuch caſe, be with or without 
a traverſe, for where a traverſe compriſes the whole mat- 
ter of the -plea, the replication may ſtill conclude to the 
country 4. But where a particular fact is ſelected and 
denied, the concluſion ſeems to depend on the form of the 
replication: If it be ſo framed, as ſimply to deny the fact, 
without any inducement or traverſe, it ought to conclude 
to the country ©; but the plaintilf is not always obliged 
to reply in that way, for in ſome caſes he is allowed, 
after a proper inducement, to traverſe the fact, with an 
abſgue hoc ff; and where a particular fact is ſo traverſed, the 
replication ſhould conclude to the court, with an averment 


Bro Abr. tit. Treſpaſs, pl. 168, 359. Id. pl. 3, 168. Cro. Eliz. 386, 
492, 3. Þ> Bio. Abr. tit. Treſpaſs, pl. 168. 1 Bur. 316. 2 Bur. 1022. 
Loug 94, 428. 1 T. R. 442, 3 4% Salk. 4. e 2 T. R. 439. and the caſes 
there cited of Buſb v. Leake, T. 23 Geo. III. and Slater v. Carne, H: 26 Geo, 

II accord. Mulliner v. Wilkes, E. 23 Geo. III. ſenb centra. Fen v. Aſten, 
2 ia 1 Bur. 320, 1, 2 Sir. 871. 2 Wilf. 113. Barnes, 161. 8. C. Doug. 
428. 


* 


* 
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and prayer of damages, or of the debt and damages, 
And it is an invariable rule, that wherever new matter is 
alledged in the replication, it ſhould be concluded with an 
averment, in order to give the defendant an opportunity of 
anſwering it b. A new aſſignment concludes, by averting 
that the treſpaſs newly aſſigned is another and different 
treſpaſs, than that mentioned in the plea ; wherefore, in- 
aſmuch as the defendant hath not anſwered the treſpaſs 
newly aſſigned, the plaintiff prays judgment, and his da- 
mages, &Cc. . 2 EE 

In all cafes, where the plea was entered in the general 
iſſue book, or delivered to the plaintiff's attorney, the re- 
plication ſhould be delivered to the defendant's attorney; 
but otherwiſe it ſhould be fled, in the office of the cierk 
of the papers: and unleſs the replication conelude to the 
country, it ſhould be ſigned by counſel. . 

If the plaintiff reply, without joining iſſue, the defend- 
ant may be called upon to rejoin; or if there be a new 
aſſignment, he may be ruled to plead thereto, in like man- 
ner as to the original declaration. After a rejoinder, if 
the parties are not yet at iſſue, the plaintiff muſt ſur- rejoin, 
the defendant rebut, and the plaintiff ſur-rebMt, &c. till 
iſſue is joined. The rule for theſe purpoſes is given, in 
like manner as the rule to reply; and if the plaintiff do not 
reply, ſur-rejoin, or ſur-rebut, within the time limited by 
the rule, or order for further time, the defendant may fign 
a judgment of non pros: And it is not neceſſary for him to 
demand a replication, &c. the ſervice of the copy of the 
rule being deemed a demand of itſelf. The judgment of 
non pros is a final judgment, and ſigned on a double halt- 
crown ſtamp; on which the defendant may tax his coſts, 
and take out execution i. If the defendant, on the other 
hand, negle& to rejoin or rebut, when called upon for 
that purpoſe, the plaintiff may ſtrike out the previous 
pleadings, and ſign judgment, by default, as for want of 2 
plea K. | | 


e Same caſes, 1 Bur. 319. 2 T. R. 442, 3. * 2 Wilf. 65, Doug. 56. 21. 
R. 576. Imp. K. B. 471. * 5 T. R. 152. | 5 
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CHAP. XXX. 


OF DEMURRERS, AND AMENDMENT. 


* 


Demurrer admits the facts, and refers the law ari- 
ſing thereon to the judgment of the court a. And 
it is either to the whole or part of a declaration, or to 
the plea, replication, &c. When there are ſeveral counts 


in a declaration, ſome of which arc good in point of 


law, and the reſt bad, the defendant can only demur to 
the latter; for if he were to demur generally, to the 


v hole declaration, the court would give judgment againſt 


him b. But if a plea or replication, which is entire, be 
bad in part, it is bad for the whole c. | 


Demurrers are general or ſpecial d: the former are to 


the ſubſtance, the latter to the form of pleading. Thus, 
if a defective title be alledged, it is a fault in ſubſtance, 


for which the party may demur generally; but if a title 


be defectively ſtated, it is only a fault in form, which 
muſt be ſpecially aſſigned for cauſe of demurrer. Of 
the ſame nature is duplicity: and it is not ſufficient to ſay 
that the pleading is double, or contains two matters, but 
the party demurring muſt ſpecially ſhew, wherein the 


duplicity conſiſts e. 


At common law there were - ſpecial demurrers, but 
they were never neceſſary except in caſes of duplicity, 
and therefore they were ſeldom practiſed; for as the law 
was then taken to be, upon a ſpecial demurrer, the par- 
ty could take advantage of no other defect in the plead- 


ings, but of that which was ſpecially aſſigned for cauſe 


of his demurrer: But upon a general demurrer, he might 
take advantage of all manner of defects, that of du- 
plicity only excepted; and there was no inconvenience 


in ſuch practice, for the pleadings being at bar vi vd 


* Co. Lit. 71. b. 6 Mod. 13. Saund. 286. 2 Saund, 380. 1 Wilſ. 248 
2 Saund. 124 1 Salk. 312. 1 4%. 3 P. R 374. d Co, Lit, 72. 4 
R. M. 1654. 8 17. 1 Salk, 219. temp. Hardw. 167. 
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voce, and the exceptions take ore tenus, the cauſes of de- 
murrer were all well known upon a general demurrer, as 
upon a ſpecial one f. 


Afterwards, when the practice of lead at bar was 


altered, this public inconvenience followed from the uf- 
of genera) demurrers, that the parties went on to argu— 
ment, without knowing what they were to argue; and 
this was the occaſion of making the ſtatute 27 Eliz. c. 5. 
by which it is enacted, © that after demurrer joined, and 
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cc 
60 
66 
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66 


entered in any action or ſuit, in any court of record, 
the judges ſhall proceed ahd give judgment, according 
as the very right of the cauſe and matter in law hall 
appear to them, without regarding any impertcCtion, 
defect, or want of form, in any writ, return, plaint, 
declaration, or other pleading, proceſs, or courſe of 


proceeding whatſoever, except thoſe only, which. the 


party demurring ſhall ſpecially and particular) ſer 
down and expreſs, together with his demurrer.” This 


ſtatute, by making known the cauſes of demurrer, ' was 
fo far reſtorative of the common laws ; and as a gene- 


ral demurrer before, did confeſs all natiere formally 


pleaded, ſo by this ſtatute, whenever the right ſuf- 
ficiently appeared to the court, it confeſſed all matters, 
though pleaded informally b. But there were ſtill many 
defects and imperfe tions, n were not aided, as form, 
upon a general demurrer; to remedy which, it was 
enacted, by the ſtatute 4 & 5 Arn. c. 16. © that no ad- 
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vantage or exception ſhall be taken of or for an im- 


material traverſe, the default of entering pledges upon 


any bill or declaration, the default of alledging. a 
profert in curid of any bond, bill, indenture, or other 
deed, mentioned in the declaration or other pleading, 
or of letters teſtamentary, or letters of adminiſtration ; 
the omiſſion of wi et armis or contra pacem, the want 
of averment of hoc paratus eft werificare, or hoe paratus 
eft verificare per recordum, or not alledging prout patet per 
recordum ; but the court ſhall give judgment, accord- 
ing to the very right of the cauſe, without regarding 
any ſuch imperfections, omiſſions, and defects, or any 
other matter of like 3 eept the ſame ſhal be 


3 Salk, 122, (3 Lid. 6 Hob, 233. : 
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« cauſe of demurrer ; notwithſtanding the ſame might 


« have heretofore been taken to be matter of ſubſtance, 


« and not aided by the ſtatute of Queen Elizabeth, ſo as 
« ſufficient matter appear in the pleadings upon which 


« the court may give judgment, according to the very 
«© right of the cauſe.” Since the making of theſe ſtatutes, 


the party on a general demurrer, can only take advan- 


tage of defects in ſubſtance ; and therefore, if the defects 


be not clearly of that nature, it is ſafeſt to demur ſpeci- 


ally, in which caſe he may not only take advantage 
of ſuch defects, but alſo of any others, that are ſpeci- 


ally ſet down. 


All demurrers, whether general or ſpecial, muſt be ſign- 


ed by counſel; and general demurrers to the declaration 
are. delivered, on treble penny ſtampt paper, to the plain- 
tiff's attorney; but ſpecial demurrers; or general demur- 
rers after ſyecial pleas, are filed in the office of the clerk 
of the papers, who makes copies of them. The defend- 


ant, we may remember, cannot waive a general demurrer 


to the declaration; but a ſpecial one may be waived, 
after the book is made up, unleſs the defendant has been 
previoufly ruled, and ele ed to abide by it. 


11 : = 9 2 4 


When either party demurs, the other, in due time, 
joins in demurrer and proceeds to argument, amends, diſ- 
continues, or enters a nolle proſequi i. 

Amendments are either at common law or by ſla- 


tute L. At common law there was very little room for 


amendments ; for, according to Britton, the judges were 
to record the parole, or pleadings, deduced before them 


in judgment; but they were not to eraze their records, 


nor am-nd them, nor record againſt their enrolment 1, &. 
All miſtakes however were amendable, at common law, 
during the ſame termm; and afterwards, an amendment 


i Co. Lit. 72. a. R. M. 1654. 17. & 1 Str. 137. 1 4laſt. 2 | Gilb, C. 
P. 107, mGilb. C. P. 18. ? "” 


R | 4 was 


« ſpecially and particularly ſet down, and ſhewn for 
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| pleaded, or after the end of the ſecond term, from the 
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was in ſome inſtances permitted, as in the recital of 5 
writ, or entry of an cſſvign, or continuances an, &c. $9 
at common law, when the pleadings were ore fenus at 
the bar of the court, if any error was perceived in 
them, it was preſently amendedo. Afterwards, when 
the pleadings came to be in paper, it was thought but 
reaſonable, - that the parties ſhould have the like indul- 
gence p. And hence it is now ſettled a, that whilſt the 
pleadings are in paper, and before they are entered on 
record, the court on motion, or a judge at chambers, 
will amend the declaration *, plea 5, replication t, &. in 
form or in ſubſtance, on proper and equitable terms. 
The declaration may be amended, by altering the 
venue u, &c. and it may be ſo amended, even after a plea 
in abatement v, or of nul tiel record w. But after plea 


return of the writ, the plaintiff is not allowed to add 
a new count to his declaration, under pretence of amend- 
ing it *: And a new right of aCtion is conſidered, in this 
reſpect, as a new count y. Yet where the plaintiffs de- 
clared as executors, on -a promiſe to their teſtator, and 
iſſue was joined on a plea of the ſtatute of limitations; 
the court, after two terms, permitted the plaintiffs to 
amend, by laying the promiſe to have been made to 
themſelves 2. But the amendment in this caſe was under 
particular circumſtances ; and if it had not been allow- 
ed, the action would have been loſt, by the running of 
the ſtatute of limitations a. | | 
Before plea, there are no coſts payable upon amend- 
ing the declaration, except the coſts of the application; 
and the declaration may be amended, in matter of form, 
after the general iſſue pleaded, and before entry, without 
paying coſts or giving an imparlance b: but if the amend- 


> Gilb. C. P 10$,%g. © 10 Mod. 88. 1 Str. 11. » 2 Salk. 520, Gilb. C. F. 


| 
114, 15. 4 1 Salk. 47. 3 Salk. 31. 11 Wil, 9. Id. 223. Id. 76. » 2 Bar- 
nardiſt. K B. 183. 2 Sir. 1162, 1202, 1 Wilf. 173. Say. Rep. 150, 294 ( 
» 1 Salk. co. 1 Ld. Raym. 669. S. C. 1 Str. 11. 2 Str. 739. 2 Ld. Raym. 147% 1 
S. C. Caſ temp. Hardw. 44. but ſec. 1 Salk. 50. 2 Ld. Raym 89. 8 C. Ii. i 
| 


1307. contra, % 1 Will. 87. but fee 1 Salk 52. 6 Mod. 263, 310. 8. C. ſem. 
contra, * R. M. 10 Geo. II. (I.) 1 Will. 149. Say. Rep. 97. 151. 234 1 
Will. 140. Say. Rep. 234 2 Str. 890. Fitzgib. 193. 1 Barnardiſt, K. b. 
408, 418.8. C: » 65 Will. 199. Say. Rep. 235, 6. » R. M. 10 Geo. Il. 
reg. 2. (. 5 


E 


ment 


taent de in matter of ſubſtance, or after the e tis - 


is entered ©, or a ſpecial plea pleaded d, the plaintiff muſt 
pay coſts or give an imparlance, at the election of the 
defendant. On amending the declaration, after plea plead- 
ed, the defendant is at liberty to plead de nvwo, and has 
two days allowed him for that purpoſe, after the amend- 
ment made, and payment of coſts e; and if a rule to 


plead be entered, the ſame term the amendment is made, 


though before ſuch amendment, it is ſufficient ; otherwiſe 
a new rule to plead muſt be entered e. ; ; 

The reaſon of not permitting a new count to be add- 
ed, or right of action alledged, after the end of the ſe- 
cond term, is that the plaintiff 1s obliged to deelare with- 
in two terms; and a new count, or right of action, is 
conſidered as a new declaration f- But this reaſon is not 
applicable to pleas, or replications, &c. which may be 
amended at any time, ſo long as they are in paper. 
Thus, where the defendant in treſpaſs pleaded two pleas; 
in Hilary term; and in Trinity term, after iſſue joined, 
obtained a rule to ſhew cauſe, why he ſhould not have 
leave to dniend his two pleas, and to add a third plea ; 
the rule was made abſolute, upon payment of coſts 8. 
In like manner, the plaintiff has been allowed to amend, 
by withdrawing his replication, and replying de novo, 
after a lapſe of many terms h. And in one caſe, the 


plaintiff had leave to, amend his replication, where iſſue 


had been joined upon it, and the cauſe entered at the af- 
ſizes, and made a remanet for defect of jurors i. | 

But where to a plea of ſpecialties outſtanding, iri an ac- 
tion on ſimple contract againft an executrix, the plain- 
tifs replied aſſets u/tra, which was found for them, but 
the verdi& ſet aſide, the court refuſed to give them 
leave to alter their replication, and reply fraud k ; for 
beſides that there had been a trial, it might have been 
dangerous to permit the alteration ; becauſe the defendant, 
on the former iſſue, might have paid away aſſets, as 


knowing the replication could not affect her. So where 


the plaintiff had been non-ſuited, upon a general replica- 


e Id. Sty. P. R. 20. 2 Str. 950. 4 2 Str. 890, Lofft, 358. * 1 Salk, g1 
| ais, $20. R. M. 10 Geo. Il, reg. 2. (b) f I Wilſ. 223. t. Id. ibid, h Say. 
Rep. 172. 2 Bur. 756, i Say. Rep. wg. * 2 Str, 1002. 
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tion,“ that the 3 of action aroſe withia ſix years,” 


the court refuſed to ſet aſide the. non-ſuit, and to give 

the plaintiff leave to reply de novo, that the writ of 
1 9» 

After a demurrer, the court would not formerly permit 

an amendment to be made, without the conſent of the 


adverſe party m. But of late years, the court have not 


uſed the ſame ſtrictneſs as formerly, with regard to 
amendments a; and it is much better for the parties, that 
they-ſhould not. Hence it is now ſettled, that after a 
demurrer, or joinder in. demurrer, either party is at li— 
berty to amend, as a matter of courſe, whilft the pro- 
cecdings are in paper : Indeed the very intent of re- 


quiring miſtakes in point of form, to be ſhewn for cauſe 


of demurrer, was to give the party an opportunity of 
amending p. And even where the proceedings are entered 
on record a, and the demurrer has been argued”, the court 
will give leave to amend, where the juſtice of the cafe 
requires it, and there is any thing to amend by. The 
court however will always take care, that if one party 
obtain leave to amend, the other party ſhall not be pre- 
judiced nor delayed thereby 5. 

Upon ſimilar grounds, the court will ſometimes give 
a paity leave to withdraw his demurrer, after it has been 
argued, and to plead or reply de novo, in order to.let in a 
trial of the merits t. Thus, after a demurrer to the de- 


fendani's plea had been argued, and the matter ſtood 


over for the judgment of the court, a rule was made to 
ſhew cauſc, why the plaintiff ſhould not have leave to 
withdraw his demurrer, and reply to the plea; which 
rule, no cauſe being ſhewn, was aher eee made abſo- 
lute u. 

But this is altogether diſeretionary i in the court. There- 
fore where, to an action of debt upon a bait bond, the 
defendant pleaded there was no bill of Middleſex, and the 
plaintiff demurred, the court, after delivering their opi- 
nien in favour of the defendant, refuſed to give the plain- 


5 Bur. 2692, 3. = 1 Ld, Raym. 31o. 1d. 668. 1 Salle. 80. S. C. 1 14 
Raym. 679. S. P 2 Bur, 766. © 2 Salk. 620. Gilb. C. P. 114, 15. 7 * 
Str. 246. «a 14 id. 4 Barbardiſt. K. B. 213, 220. S. C. 12 Saund, 402. 
Str. 735, 954, 976. Caf temp. Hardw. 42. S. C. 1 Bur. 321. 2 Doug. 2 
Barnes, 9. 21, 25. 1 Bur. 756. t Doug. 4385, 432. _ Rep. 315. 
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tiff ieave to withdraw his demurrer, and amend”: And 
by Wright, Juſt. It is not uſual to amend, after a de- 
murrer has been argued, and the opinion of the court is 
known: and it is certainly improper to give leave in the 
preſent aſp, it being an action againſt bail, whom the 
court is always inclined to favour. So where the defendant 
rejoined to ſeveral replications in treſpaſs, and demurred 
to others, and a verdi was found for him upon the 
iſſues in fact, and contingent damages aſſeſſed upon the 
demurrers, which were afterwards over-ruled ; the court 
refuſed to let the defendant withdraw his demurrers, 
and plead to iſſue w: And by Deniſon, Juſt. Where the 
demurrer is firſt argued, before any trial of the iſſues, 
the court will give leave to amend; as in the caſe of 
| Giddins v. Giddins * ; But this is an attempt to amend iſ- 
ſues in law, after a verdit has been found, on the iſ- 
ſues in fat, and contingent damages aſſeſſed; of which 
there never was an inſtance. And we do not know 
where it would end; nor how the cauſe could be again 
carried down to trial, The court cannot help ſeeing that 
this is upon record: here are verdifts, and contingent da- 
mages found. The cafes of amendment cited are where 
the whole is ſuppoſed to be in paper; or elſe the court 
could not have done it. We have no authority to do 
this, after *tis plainly upon record. | 
Whilſt the proceedings are in paper, the amendment 


is at common law; and not within any of the ſtatutes 


of amendments, which extend only to proceedings of re- 
cord. And there is no difference, as to the doctrine of 
amending at common law, between civi! and criminal ca- 
les > 3 nor between penal and other actions a. Thus, in 
a qui tam action for uſury, the plaintiff was permitted to 
amend his declaration, by altering the date of the note, 
after iſſue joined and entered on the roll, and after many 
terms had elapſed, ſincc the commencement of the ac- 
trond. And a fimilar amendment was permitted, in a 
ſubſequent caſe, after the record had been made up for 
trial, and withdrawn, upon diſcovery of the miſtake e. 


7 Say, Rep. 116, 17, » 1 Bur: $21, 4.. = Say, Rep. 316. Y1Salk. 45-3 
Salk. 31, 3 1 Salk. 51. 2 Ld. Raym, 1068. 6 Mod. 285.S. C. © 1 Str. 137. 2 
Sir. 1227.1 Will, 256, 1 Bur. 403. * 2 Bur. 1098, 9. 5 Bur, 2833, 4. 
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But in a ſtill later caſe, where a qui tam action for uſu. 
Fy had been depending four years, the court in their 
diſcretion would not allow amendments to % made in 

Rill in pa- 
* 


the declaration, though the pleadings were 
er a. 

When the proceedings are entered on ras the court 
will amend no farther than is allowable by the flatutes 
of amendments e. By the firſt of theſe ſtatutes, (14 Ed. 
III. c. 6.) the juſtices are impowered, on the challenge of 
the party, to amend the proceſs, where the clerk has 
made a miſtake, in writing a letter or ſyllable too much 
or too little. The judges conſtrued this ſtatute ſo fa- 
vourably for ſuitors, that they extended it to a word f. 
And by the 9 Hen. V. ftat. I.C.4: it is declared, that they | 
ſhall have the ſame power, as well after as before judg- 
ment, as long as the record and proceſs is before them. 
This ſtatute is confirmed by 4 Hen. VI. c. 3. with a pro- 
viſo, that it ſhall not extend to proceſs of outlawry, 
&c. By the 8 Hen. VI. c. 12. the juſtices are farther 
impowered to examine and amend, what they ſhall think, 
in their diſcretion, to be the miſpriſion of their clerks, 
in any record, proceſs, word, plea, warrant of attorney, 
writ, panel, or return: and by the 8 Hen. VI. c. 15. they 
may amend the miſprifion of their clerks, and other 
officers, as ſheriffs, coroners, & e, in any record, proceſs, 
or return befoge them, by error or otherwiſe, in writing 
a letter or ſyhable too much or too little. Theſe are, 
properly ſpeaking, the only ſtatutes of amendments s; 
and they do not extend to criminal caſes, or penal ac- 
tions h. . | 

In order to e upon theſe ſtatutes, it is a veneral 
rule, that there muſt be ſomething to amend by. It 
has however been determined, in HOME with thls 
rule, that the original writ i, or bill k, is amendable by the 
inſtructions given to the officer; the declaration by the 
bill!; the pleadings, ſubſequent to the declaratiqn, by the 


* 


«2 T. R. 0% en Salk. 47. 3 Salk. 31. Gilb. C. P. 114, 16. f8 Co. 
187. a. & 1 Salk. 81. The reſt, beginning with the 32 Hen. VIII. c. 30. are 
ſlatutcs of Teefails, n Az Ld Rayin. 1307. Gilb. C. p. 116, i 8 Co. 161. 
1 1.4. Raym. 564. 1 Salk. 49. 49. S. C. Barnes, 10, 16, 22, * Barnet, 3, 
11, 16, 24, 26. 1 1 Str. 583. 2 Str. 954, 1151, 1162, 1271. _ Rep. 
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paper book m, or draft under counſel's hand a; the niſi 
prius roll by the plea rollo; the verdia, whether ge- 
neral or "ſpecial, by the plea roll p, memory d or notes. 
of the judge, or notes of the aſſociate or clerk of aflize ; 
and if ſpecial, by the notes of counſel t, or even by an 
affidavit of what was proved upon the trial ®; the judg- 
ment by the verdict v; and the writ of execution by the 
judgment V. | 7 

The amendment may be made in any ſtage of the pro- 
| ceedings ; and thoſe things which are, amendable before 
error brought,, are amendable after warde, ſo long as di- 
minutioy may be alledged, and a certiorari awarded x. 
After error brought in this court, on a judgment of the 
Common Pleas, the amendment may be made here y, 
or in the court below *, If it be made in the court 
below, a certiorari may be had, on alledging diminution, 
to bring up the record in its amended ſtate; or, if the clerk 


| 


of the treaſury of the Common Pleas attend with the re- 


cord here, this court on motion will order the tranſcript 


to be amended by it a. And this way of amending the 


tranſcrip: here, by the record there, is the courſe of the 
court, to ſave a certiorari; for if the record be right be- 
low, upon diminution alledged, the party may have a 
certiorari of commonagmght, for bringing it up». After 
error brought in | 
ment of this cert, it is neceſſary to make the amend- 
ment here; as this differs from the caſe of a writ of er- 
ror from te Common Pleas, becauſe that court is ſup- 
poſed to ſend up the.very record, but this court ſends 


m 8 Co. 161. b. Palm. 404, 8. Latch, 58, 86. S. C. Cro. Car. 144. 1 Salk. 
50, 88. 2 Ld Ray. 895. S. C. n Cro. Eliz. 258. 2 Str. 846 1 Barnardiſt. K. 
B 213, 220. S. C. © 8 Co. 161. b. Cro. Car. 203. 1 Salk. 48. 1 Ld. Raym. 
94. 12 Mod. 107. Comb. 394. S. C. 2 Str. 1264. Say Rep. 76. Barnes, 14. but 
lee 1 Ld Raym. 511. Þ 1 Ld. Raym. 133. 4 Cro. Car 338. Gilb. C p. 
164. 1 Bac. Abr. 101. Bul. Ni. Pri. 320. Barnes, 6, 449. * 2 Str. 1197. 1 
Wil. 33 8. C. Doug. 376, 673, 722, 745. 3 T. R 746. Barnes, 478. 
„Cre. Car. 145. 1 Salk. 47, 8. 1 Ld. Raym. 138. 8 C. 1 Salk 53. 1 Lord 
Raym. 338. 1 Barnardiſt. K. B. 121. 1 Bac. Abr. 101. Gilb. C. P. 193, 1 
Rol. Rep. 82. Rol. Abr. 207. pl. 16. 1 Salk. 47, 8, 53. w 1 Str. 814. 8 
Mod. 49 S. C. v 2. Str. 787. 3 T. R 349. » Say. Rep 12. 2 Blac, Rep. 
$36.2T.R. 73). 3 T. R 657. * 8 Co. 162. a. W Jon. 9. 3 T. 349, 749. 
and ſce 1 Salk. 269. Cal, temp Hardw. 119. for the time of awarding a certiq- 
rari. y Poph 102. 8 Co. 162. a. 2 Rol. Rep. 471, = Poph. 103. Hardr, 505. 
2 Rol. Rep. 471. Hardr. 306. * 1 Salk, 49. 8 
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only a tranſcript es. When the record in ſuch caſe 15 
amended, it is either certified into the Exchequer Cham. 
ber, upon diminution alledged d, or upon carrying it 
there, by the clerk of the treaſury of this court, the 
Juſtices and Barons will order the tranſcript to be amend— 
ede; or the tranſcript may be brought back, and amend- 
ed in this court, by the original record f. If there be 
any miſiake in the tranſcript, by the negligence of the 
clerk, the court above, on carrying up the record; will 
order the tranſcript to be amended by its: and though, 
after a writ of error, it is not uſual to ſuffer an amend- 
ment of the record of an inferior court b, yet where 
there is a miſtake in ihe tranſcript, the court above will 
order it to be rectified i. . 8 

On an amendment after error brought, it was not for- 
merly uſual to allow the plaintiff his coſts of the writ 
of error Kk; but it is now ſettled, that they ſhall be al- 
lowed him, provided the amendment be made after final 
judgment, and the plaintiff, after notice of the amend— 
ment, do not proceed further! ; but if the amendment 
be made before final judgment m, or the plaintiff proceed 
after notice thereof ®, he ſhall not be allowed his colts, 
And where amendments are made, upon a writ of ert, 


* 
5 


after verdict, &c. by virtue of the ſtatutes of Teofoffs; 


no colts are given; for the conſtruction of thoſe ſtatut Oy: 
Has been, to give judgment for the party upon the wi 
of error, as if the amendments had been made o. "ol 


2 Str. 837. © Cro. Jac. 429, 628. 2 Rol. Rep. 471. er Rol Abr. 209, 
Id. 2 Str. 837. Hard. 505, 1 Rol Abr. 20g. 10. i 1 Wilſ 337. Say. 
Rep. 39. S. C. * 3 Mod. 113. 13 Lev 361. 2 Ld Raym. 897, mild, 
Ray. gs. ® 1 Salk. 49. in marg, o Caf. temp. Hardw, 314, 5 


CHAP. 
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CHAP. XXXI. 
or MAKING UP, AND ENTERING THE ISSUE, 


N iſſue is defined to be a ſingle, certain and mate- 
rial point, iſſuing out of the allegations or plead- 
ings of the plaintiff and defendant 4; but it more com- 
monly ſignifies, the entry of the allegations or pleadings 
themicives: and it is either in aw, upon a demurrer; 
or in fag, which is triable by the court, upon nul tiel 
record, or by a jury, upon pleadings concluding to the 
country. Two or more of thefe iſſues are ſometimes 
joined in the ſame cauſe; as where the defendant demurs 
and pleads to different counts of a declaration, or the 
plaintiff demurs and replies to different pleas, or where, 
in an action againſt ſeveral defendants, they appear and 
plead by different attornies. | 
The iſſue ſhould in all caſes be made up of the term 
in which.it is joined; and, as dependent on the pleadings, 
it is general or ſpecial, In every action, wherein the de- 
Fendant pleads the general iſſue, or demurs generally to the 
undes; in debt, where he pleads a ſpecial non eff 
+ Muy, comperuit ad diem to a bail bond, or zu, tiel record 
| action on a judgment or recognizance ; in covenunt, 
Mi ſe his plea concludes to the country; and in treſpaſs, 
hefe he pleads ſon aſſault demeſne, liberum tenementum, or 
noi guilty to a new afſignment ; the iſſue is made up, on 
treble penny ſtamped paper, by the plaintiff's attorney ; 
who likewiſe makes up all iſſues and demurrers upon writs 
of error, ſcire faciat, and audita querela, and repleaders, or 
other matters formerly entered of record b. 5 
In all other caſes, both by bill and original, the iſſue, 
or, as it is comments termed, the paper- bock, or, upon 
an iſſue in law, the demurrer book, is made up by the 
clerk of the papers®; who charges the plaintiſf's attorney 


8 Lit. 126, a. * R. T. 12 W. II. a, Say. Rep. 97. but fee 2 Str. 
2466, LD 5 | 
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cight pence per ſheet for the whole book, and four-pence 
r ſheet for all the pleadings ſubſequent to the declarati- 
on, (which the plaintiff's attorney furniſhes him with a co- 
py of,) beſides ftamps. 
Formerly, when the plaintiff in his replication conclud- 
ed to the country, or demutred, the iſſue could not have 


been made up, till a four-day rule had been given and 


expired, to rejoin or join in demurrer; but the practice 
in that reſpect is now altered, it being a rule, that in all 


ſpecial pleadings, where the plaintiff takes iſſue upon the 


defendant's pleading, or traverſes the ſame, or demurs, ſo 
25 the defendant is not let in to alledge any new matter, 
the plaintiff may make up the paper- book, without giv- 
ing a rule to rejoin d: but otherwiſe a rule muſt be given 
for that purpoſe, unleſs the defendant be bound, by a 
judge's order, to rejoin gratis. 

The iſſue contains an entry or tranfeript of the de- 
claration, and other ſubſequent pleadings; and in aQions 
by bill, 1s prefaced with a memorandum, ſtaring the ex» 
hibiting of the bill, ard that there are pledges for the 
proſecution of it. The reaſon for a memorandum is, that 
proceedings by bill were formerly conſidered as the bye 
buſineſs of the court e. and it varies in four caſes; 
firſt, when the iſſue is of the ſame term, in which the 
cagſe of action accrued ; ſecondly, when it is of a term 
ſubſequent to the cauſe of action, but of the fame term 
with the declaration; thirdly, when it is of a term ſub- 
ſequent to the declaration, and within four terms after; 
fourthly, when it is more than four terms after the de- 
claration, In the firſt caſe, the memorandum is ſpecial, 
tating the bill to have been exhibited on a particular 


day in te m, after the cauſe of action accrued: In the 


focond caſe, it ſtates the bill to have been exhibited on 
the 4: day of the term, in which the declaration was 
ares; In the third and fourth caſes, it purſues the 

, but with this difference, that in the third caſe, the 


term of e: chibiting the bill is referred to as 40. paſt, and 


in th2 fourth, as in a certain year of the king's reign. 
The bill or declaration then follows, and afterwards, 
if the plea be of a term ſubſequent to the declaration, 


*R T. 1 G. II. a, Gib. C. P. 47. 
| the 
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the iſſue by bil! contains the entry of an imparlance: 
But in actions by original, the iſſue begins with the. de- 
claration, without a memorandum, and no imparlance is 


neceſſary. An imparlance, we have ſeen, is general or 


ſpecial, Where a ſpecial imparlance is neceſſary, to ena- 
ble the defendant to plead any particular plea, it muſt be 
entered in the iſſue ; but otherwiſe the entry of a gene- 
ral imparlance is ſufficient : and it is not neceſſary to enter 

more than one imparlance, though ſeyeral terms have iater- 
vened between the declaration and the plea, When the 
replication is of a ferm ſubſequent to the plea, it is uſual 


for the clerk of the papers to inſert continuances in 


the paper-book; but this does not ſeem to be neceſ- 
ſary f. 


The pleadings are next copied, | in their proper order, 
beginning each with a new line; and under them, the 


*clerk of the papers is directed to write the names of the 


counſel by whom they are ſigned, as well on the part 


of the plaintiff, as of the defendant g. Formerly, if there 


was a plea in abatement, upon which a reſpondeas ouſter was 
awarded, and afterwards the defendant had pleaded in chief, 
it was neceſſary to enter the plea in abatement, and judgment 
of reſpondeas ouſter, in making up the iſſue, as well as the plea 
in chief b; and where they were entered in the plea-roll, but 
omitted in the record of Niſi Prius, the court on that ground 
arreſted the judgment, the record of Niſi Prius not appearing 
to be in the ſame cauſe i, Afterwards, a rule was made, that, 
for the future, a copy of the plea in chief only ſhould 
be delivered and paid for j; and agreeably thereto, where 
the plea in abatement, and judgment of reſpondeas ouſter, 
were omitted in the piea- roll, the court held the omiſſion 
to be immaterial ; particularly, as the defendant had accept- 


ed and paid for the iſſdeè k. 


On an iſſue in law, the demurrer-book concludes thus: 


Hut becauſe the court of our lerd the king naw here is not 


et adviſed, what judgment to give of and upon the premiſſes, 
* a day is given to the parties aforeſaid, before our ſaid lord 

the king at Weſtminſter, or (by original) whereſcever, 
Sc. on (the day apprinted for argument,) to hear judgment 
thereon, for that the court of our faid lord the king now 


« 


ſs Co: 78. ER. E. 18 Car. II. „ 7 Mod. 61. 1 Salk, 6, | 1 Ld, Raym. 


329. Carth. 447. 5 Mod. 399. 12 Mod. 119. S. C. j 7 Mod. 51. 1 Salk. g. 
d 3 Bur, 1669. „ | 8 | 
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«& here is not yet adviſed thereof, &c.“ which is called a 
continuance by curia adviſari vult. An iſſue in fad, tria- 
ble by the record, concludes by giving the party averring, 
a day to produce it; or if triable by the country, it is 
concluded with the award of the venire facias, or proceſs 
to bring in the jury, as follows: © Therefore let a jury 
« thereupon come before our lord the king at Weſtminſter, or 
* (by original) roereſoever, c. on (the return of the writ, ) 
twelve, Cc. by whom, c. and who neither, c. to re- 
* cognize, &c becauſe as well, Fel. The ſame day is gi- 
«© wen to the parties afore ſaid at the fame place.” 

It was ſettled in Sir Peter Delme's caſe m, and has 
ever ſince been the practice of the court, that if either 
party would ſuggeſt any ſpecial matter, about awarding 
the ven;re out of - the common courſe, he ſhould give a 
copy of it to the adverſe party, and allow him a reaſon- 
able time to conſider it, before a nient dedire is entered n. 
When a fair and impartial, or at leaft a ſatisfactory ial 
cannot be had, in the county where the action is laid, 
the court muſt be moved, on an affidavit of the circum- 
ſtances, for leave to enter a ſuggeſtion on the roll, with 
a nient dedire, in order to have the trial in an adjoining 
county: And as the ſuggeſtion in ſuch caſe is not tra- 
verſable, the court will ſee that it is neceſſary, before they 
give leave to enter it o. ww nere there are ſeveral plain- 
tiffs or defendants in a perſonal action, and one of them 
dies before iſſue joined, his ccath thould be ſuggeſted, in 
making up the iſſue; but otherwiſe it need not be ſuggeſt- 
ed, till the plca- roll is made up p. 

The general iſſue being made up, is delivered to the 
defendant's attorney or agent, who is charged for the 
ſame, at the rate of Hur- pe nce per ſheet copy-ways, and 
alſo for the ſtamps: And if he do not pay the iſſue mo- 
ney, within 24 hours after the iſſue is delivered g, the 
Naintiff 's attorney may ſign Judgment, as if there had 
been no plea or demurrer r. If there are ſeveral defend- 


Tor the xplapation of theſe ef ceterar, ſee the writ of wenire faciat, gf 
ef wn de. 'm 10 Mod. 198. Str. 238. and for the nature and effect of A 
Stent dedive, ce 1 Str. 163. »3 Rur. 1332 By Lord Manfſield and the court, 
E 20 Ceo III. en Bur, 363. © Say. Rep. 19. Henham v. Triftram, H 
Ges, 1, R. T. 12 W. II. 7 Moc. 51. 


RY 


ants, who appear by different attorneys, a copy of the iſ- 
ſue ſhould be delivered to each of them. f 8 
The paper-book being made up, is alſo delivered to the 
defendant's attorney, with a conditional rule in the mar- 
gin, given by the clerk of the papers, intimating, that 
unleſs the defendant receive the paper- book, and return 
it, by a particular day, to be inrolled, a writ of inquiry 
will iſſue, or rule for judgment be entered. If a paper- 
book be made up and delivered in term time, or within 
four days excluſive after term, with a rule given thereon, 
by the clerk of the papers, for bringing the ſame to be 
inrolled, and the defendant's attorney doth not, within 
four days after the delivery thereof, bring it back, and 


join with the plaintiff in the ſpecial iſſue or demurrer, | 


or waive his ſpecial plea and give the general iſſue, 
or demurrer to any ſpecial iſſue tendered, and pay for 
entering the pleadings on his part, judgment may be en- 
tered and ſigned, as if no plea had been pleaded. But 
where a plea is not put in in time, fo that a paper- 
book may be made up and delivered in term, or within 
four days after, yet if it be made up and delivered with- 
in eight days after the term, the defendant's attorney is 
obliged to take it, and return it again in four days after 
the delivery, or judgment may be ſigned 5. 

If a plea be pleaded in term, or in time after term, 
and the paper book is not made up and delivered within 
tight days excluſive after term, if it be an iſſue to be 


tried in London or Middleſex, or a demurrer, the other 


party is not bound to deliver back the book, till within 


the ficſt four days of the next term; but if it be an iſſue 


to be tried at the af/izes, the defendant's attorney ſhould 
celiver back the book within four days, after the delivery 
thereof. and pay for entering his part, and join in the 
ſpecial iſſue, or give the general iſſue, and take notice of 
tral; or elſe the plaintiff's attorney may ſign judgment 
by default, as if the defendant had not. pleaded t. And 
the plaintiff does not waive his right of ſigning judgment, 
for not paying the iſſue money, by giving notice of 
trial, after demanding it u. If the paper-book be of an 
iſſue in faf, the four days for keeping it are reckoned 


R. T. 1 Geo. II. (a). t R. T. 1 Geo, II. (a). »s T. R. 400. 
excluſive; 
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excluſrue; if of a demurrer or iſſue in law, they are 
incluſive v. And when a paper book is not returned within 
the four days, the plaintiff's attorney may afterward; 
refuſe to accept it, and fign judgment v; but judgment 
cannot be ſigned after the paper-book is accepted, though 
it be not returned in due time. . , 
Within the time limited for that purpoſe, the defend. 
ant's attorney or agent either returns the paper-book, or 
not; and if returned, he either returns it, in the ſlate it 
was delivered to him; or, if he has not been ruled to 
abide by his plea, he may waive the ſpecial pleadings, 
and give the general iſſue ; or, if the ſimiliter to the re- 
plication has been added by the plaintiff, he may ſtrike 
it out and demur. In the latter caſe, the plaintiff has. 
ing joined in demurrer, a demurrer book is made up by 
the clerk of the papers, and delivered over to the de- 
fendant's attorney; wno muſt return it in twenty-four 
hours, unleſs the demurrer be ſpecial, and the defendant 
has not been ruled to abide by his plea, in which caſe 
he may ſtill waive his ſpecial plea and demurrer, and give 
the general iſſue; „ 5 ; 
On returning the paper-book, if returned as delivered, 
or otherwiſe on returning the demurrer book, the de- 
fendant's attorney or agent muſt in general pay eight- 
pence per ſheet for his own pleadings, and four-pence per 
ſheet for thoſe of the - plaintiff unleſs - previouſly paid 
for; and in a qui tam action, he pays double. If the 
paper-book be returned with the general iſſue, the ſpecial 
pleadings are not paid for; but the plaintiff's attorney 
makes up and delivers the iſſues afreſh, in the common 
form. A plaintiff, ſuing in forms pauperis, is not entitled 
to the iſſue money x; and an attorney, or priſoner, is ex- 
cuſed from the payment of ity, In a gui tam action, 
if the court ſee vaſon to ſuſpect, that it is proſceuted 
merely for the iſſue money, they will permit it to be 
paid into court, on motion, to abide the event of the 
ſuit 2. Formerly, it ſeems, the defendant's attorney Or 
agent muſt have paid for the iſſue or paper-book, what 


„R T. 1 Geo, II. (a). but ſee Imp. K. B. 294. » Doug. 167. 4T. * 
toe but ce Doug. 67 1 T. R. 16. ſemb. contra. * 5 T. R. 509. 1 Say. 


Rep. "I. 1. 1 
Rer. 77. 3 37 3 
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ever was demanded for it 4; but it is now deemed 
ſufficient, if he be ready to pay and tender what 1s 
really due. 


By accepting and paying for the iſſue, or returning the 


paper book, the defendant's attorney admits it to be 


properly made up >: And 'therefore if there be any vari- 
ance therein from the pleadings delivered, or other irre- 
gularity in making it up, the defendant's attorney or 
agent, inſtead of accepting and paying for it, ſhould take 
out a judge's ſummons, and obtain an order for ſetting 
it right, as he cannot otherwiſe take advantage of the 
Irregularity, on a motion in arreſt of judgment, or for a 
new trial. | 

When the iſſue is accepted and paid for, or the paper- 
book returned, the plaintiff ſhould enter it on record, 
and proceed to argument, if an iſſue in law, or to trial, 
if an iſſue in fact. And if he negle& to do ſo, the de- 
fendant may compel him, by obtaining a rule from the 
maſter, on the back of the iſſue, entering it with the 


| clerk of the rules, and ſerving a copy on the plaintiff's 


attorney ©, But the def-ndant cannot give a rule to reply, 
and enter the iſſue, in the ſame term: and if the action 


be laid in London or Midd'eſex, the defendant ought not to 


give a rule for the plaiutiff to enter his iſſue, the ſame 
term it is joined, unleſs notice of trial has been given: 
and in a country cauſe, the plaintiff is no ways bound to 
enter his iſſue, the ſame term 4. | 
The plaintiff being ruled to enter the iſſue, muſt enter 
it, if in London or Middl:ſex, and bring the record into 


the office, within four days after notice of the rule: if 
in the country, before the continuance-day of that term: 


otherwiſe, a non pros may be ſigned, and the defendant 
ſhall have his coſts e. But a judgment of non pros cannot 
be regularly ſigned, after the iſſue is entered, though 
it be not entered within the time allowed by the rulef. 
In order to enter the iſſue, a roll muſt be obtained, of 
the term it is joined, which is called the i//Jue-roll. This 
roll, begins with an entry of the warrants of attorney 


a Barnes, 263. 275 2 Blac. Rep. 1098. b 2 Str.-1131, 1266. Say. Rep. 
154 3 Bur, 1682, Imp. K. B. 306. 4 R. M. 4 Ann te., * LEE 
7. K. M. 4 Aun. (c. 1 T. R. 16. but ſee 4 T. R. 195. feab. contra. 


for 


ME 


* 


> 
* 7 
S * 
FR 
2 - 2 I 
A — 
22 — * _ _ L x 
— —— 7 — 8 
wo 8 
N. . 
"TT IM 
: 4 
2 
— — 7 
7 


6 q OED - N = __ EK _ . 
f/ man nt 
- — 
« 


ren 


256 OF MAKING UP, AND 
for the plaintiff and defendant, whioh was introduced þ 
Wright, Chief Juſtice, in the reign of Fames the Sc. 
conds, previous to which time the warrants of Attorney 
were entered on a ſeparate roll». The declaration, and 
ſubſequent pleadings, are then entered, as in the iſſue or 
paper-book; and the entry of them ſhould be made ; 
a full fair hand, with a margin of an inch at leaſt, II 
a convenient diſtance at the top, for binding up the 
ſame; and at the bottom, that the writing be not rubbed 
out i. The iſſue being thus entered on the roll, a number 
ſhould be got for it, From the clerk of the judgments, 
if it be an iſſue of the ſame term, or otherwiſe from 
the cterk of the treaſury; and the roll being numbered, 
is carried to, and tacketed with, the clerk of the judg- 
ments, who takes for the entries, after which it ts filed 
in the treaſury of the court. 3 

In practice, it is not uſual to enter tho iſſue at full 
length, if triable by the country, until after the trial, 
unleſs the plaintiff be ruled to enter it; but only to make 
an incipitur on the roll, at the time of paſſing the record 
of Niſi Prius. This however is neceſſary; it being declar- 
ed, by rule of courtk, that no record of Ni Prius 
fall be ſealed, or N at the Nui Prius office, before 
the iſſue is ſairly entered on record, or an incipitur there- 
of; and ſuch entry, with the record of Ni, Prius, firſt 
beonght to be ſigned by the ſecondary. 

Hitherto we have ſpoken only of iſſues, made up and 
entered by the plaintiff; but in actions of replevin, pri- 
tibition, and guare impedit, wherein the defendant is con- 
ſidered as an actor, the iſſue may be made up and enter- 
ed by the defendant, as well as the plaintiff And there 


is a rule of court !, that if the plaintiff demur in law to 


the defendant's plea, rejoinder, or rebutter, and the de- 
fendant join in demurrer, the plaintiff's attorney ſhall en- 
ter the demurrer of record; and in default thereof, upon 
a rule given by the ſecondary, it may be entered of re- 


cord by the defendant's attorney. Accordingly, if the 
plaintiff demur, or take iſſue on the defendant's plea, re- 


Joinder, or rebutter, and the defendant, in caſe of a 


= E. 4 Tac. II. kr 1. Naym. cog. 2 Ld. Raym. 89g, Carti. $17. . 
Salk. 88. 1 K. H. 1657. *R. M. 5 Ann, reg. 1. 1R. E. 11 W. III. 
$7 | demurrer, 
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demurrer, join therein, and the plaintiff will not make 
up the book, and enter it on record, the defendant may, 
purſuant to this rule, make up the book, and enter it; 
and when he has made up the book, he muſt deliver it 


to the plaintiff, and pay him for the entry of his own 


pleadings ; becauſe the plaintiff may perhaps enter the 


iſſue, as he has a right to do, at any time before the 
expiration of the rule given by the ſecondary; which 
rule ought to be ſerved on the plaintiff; at the ſame 


time the book is delivered to him. If the plaintiff do 


not enter the iſſue, the defendant may, at the expirati- 


on of the rule, and give notice of trial by proviſo; 
but then the plaintiff ought to return to the defend- 


ant, the money he received from him, for the entry on 


his part w. 


= N. E. 11 W. II. (a). 
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CHAP. XXXIL 


OF ARGUING THE DEMURRER, 


HEN the iſſue in law, upon demurrer, has been 
entered on record, by the plaintiff, or in his default 


by the defendant, either party may move the court fora 


concilium, and proceed to. argument a. 


Where there are ſeveral iſſue 5g in law and in fad, there 
has been great diverſity of opinion, as to which of them 
ſhould be firſt tried or determined. According to the 
earlier authorities, if a man demur to part, and take iſſue 


on other part, or if the declaration be againſt two defen- 
dants, and one demur, and the other take iſſue, the court 


ſhall determine which they pleaſe firſtb, though it was 
reckoned the more orderly way to give judgment firſt on 
the demurrcr ©. In another book it is ſaid, that the iſſue 
in fact ought to be firſt tried; becauſe if this be found for 


the plaintiff, the jury who try it may aſſeſs conditional da- 


mages, as to the demurrer 4, But according to the later 
. 5M whore there are ſeveral iſſues, in law and in fact, 
the determination of the iſſue in law may be either before 
or after the trial of the other, at the election of the plain- 
tiffe. In practice, it is uſual and adviſeable to determine 
the iſſue in law friſt, for the following reaſons ; firſt, that the 
determination of an iſſue in law is generally more expedi- 
tious, and less expenſive, than the trial of an iſſue in fa: 
ſecondly, that if the iſſue in law, go to the whole cauſe of 
action, and be determined againſt the plaintiff, it is con- 
cluſive, and there is no occ:fion afterwards to try the iſſue 
in fact; whereas, if the ifſuc in fact be firſt tried, and 


found for the plaintiff, he muſt till proceed to the deter- 


mination of the iſſue in law, and if that be found againſt 
him, he will not be allowed his coſts of the trial of the 
iſſue in fact: and laſtly, that whether the demurrer 5 


CR. T. Geo, H. (. Co. Lit. 72. . Gilb. E. 87. b Co. Lit. 12 a. 
Say. Dam. 115, citzs Lutw. 875, 2 Lil, P. R. 83. an E. 23 Car, I. B. R. 
| | to 
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to the whole or part of the cauſe of action, if the plain- 
riff proceed to argue it firſt, and the court are of opinion 
againſt him, he may amend as at common law; but after 
the cauſe has been carried down to trial, he cannot amend 
any farther than is allowable by the ſtatutes of amend- 
ment Ts 3 

The concilium, dies concilii, or day to hear the counſel >. 7 
of both parties f, was formerly moved for, upon reading 
the record in courts; but now it is a motion of courſe, 
which only requires a counſePs ſignature : ſtill however the 
record is taken to the clerk of the papers, who marks it 
read, and figns the initials of his name on the brief or 
motion paper; which being carried to the clerk of the M 
rules, he draws up the rule thereon, and then the cauſęe is 
entered for argument with the clerk of the papers h. It ig 
not neceſſary, though uſual, for the plaintiff to ſerve th OY 
rule for the concilium upon a demurrer, or to give notice 
of putting it in the paper; it being in ſtrictneſs the de- 
fendant's duty to ſearch i. Signing a concilium is conſidered 
as a ſtep in the cauſe ſo as to make it unneceſſary to give a 
term's notice j. | 

Two days previous to the day appointed for argument k, 
copies of the demurrer books ſhould be delivered by the 
plaintiff or his attorney, on unſtamped paper, to the chief 
juſtice and ſenior judge, and by the defendant or his attor- 
ney, to the two other judges!, in which ſhould be in- 
ſerted the names of the counſel who ſigned the plead- 
ings m; and the exceptions intended to be inſiſted upon in 
argument, ſhould be marked in the margin®, If either 
party negle & to deliver the books, they ought to be * | 


vered by the other; and the party neglecting ſhall not BE 
heard, until he have paid for them o. ; a 

The judgment for the plaintiff, on demurrer to a plea 
or replication in abatement, is not final, but only a reſpon- 
das oufter b: In other caſes, it is interlocutory or tinal, 
a-co:ding to the nature of the action: if the action be 1 
tor damages, in afſumpſit, &. it is interlocutory, and 3.80 
ſhould be ſigned, on treble- penny ſtamped paper, with the i 


ac. II. ve 1d, 1 Lil. P. R. gar. R. T. 1G It. a: ta Str. 
R. 530. R. E. 2 lac II. (a) IR. M. 19 Car. I. u R. E. 
R. E. 2 Jac. II. e R. M. 17 Car. I. eGlb C. P. 53. 1 Ld. 
Rahm. 351. Say. Rep. 40. 2 Will, 367. | Ra 
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clerk of the judgments, after which the damages ſhoulq _ 
be aſſeſſed, on a writ of inquiry, or reference to the maſ- 
ter; but in debt, &c. for a fum certain, the judgment is 
final, and there being no neceſſity for a rule for judgment a, 
the plaintiff may immediately tax his coſts, and take out 
execution, Eh rn gg CR aa 4, 
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CHAP. XXXIIL 


OF THE ISSUE, AND TRIAL BY THE RECORD. 


HE iſſue we are now treating of, ariſes upon a plea 

or replication of nul tiel record. The plea of nul tiel 
record is always concluded with an averment, and prayer of 
judgment /i afio, &c. a; and if it ſtate a record of the 
ſame court, the replication thereto may conclude with a 
prayer that it be viewed, and inſpefled by the court d: but 
where the record is of another court, the defendant ſhall 
have a day given him to bring it inc. | 
Where a judgment or other matter of record, in the 
ſame court is pleaded, and the plaintiff replies nu/ fiel record, 
the replication may conclude as follows, “ and this he is 
ready to- verify, &c. and becauſe the court of our lord the 
* king now here will adviſe themſelves, upon inſpection and 
% examination of the record, by the ſaid (defendant) ' above 
e alledged, a day is given to the parties aforeſaid, before our 
„ ſaid lord the king at Weſtminſter, until, c. d:“ or, in- 
ſtead of replying, the plaintiff may crave oyer of the re- 
cord, or at leaſt a note in writing of the term and number- 
roll, and if it be not given him in convenient time, he 
may ſign judgment. This practice was originally confined 
to pleas in abatement ©, but was afterwards extended to 
pleas in barf; and accordingly it is now ſettled, that 
wherever a judgment or matter of record in the ſame 
court is pleaded, the party pleading it muſt, on demand, 
give a note in writing of the term and numbher-roll, where- 
on ſuch judgment or matter. of record is entered and filed, 
or in default thereof, the plea is not to be received 8, 
Where the record is of anether court, the plaintiff may 
either conclude his replication of nul tiel record, by giving 


* 2 Will. 114. Þ Herne, 278. 2 Lutw. 1514. Barnes, 336. 2 Salk. 
560. 3 Blac. Com. 330, 1. « Dyer, 229, 8. 2 Lutw. 1514. 2 Salk. 566. 
Carth. 5179. 1 Ld Raym. 350. S. C. e Keilw. 95. 6. Carth. 483, 817. 


i Ld, Raym. 349, 550. 2 L4, Raym. 1179. 2 Str. 823. (R. T. 5 & 6 
Geo. II. b. ante, 343, 6 „ 
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the defendant a day to bring it in, or with. an averment 
and prayer of the debt and damages h: in the former caſe, 
the iſſue is compleat upon the replication iz but in the 
latter, there ought to be a wha that there 1s ſuch a 
record k, &c. D 

This ius is triable by the record itſelf, if it be of the 
ſame court; or if it be of another court, 8 by an ex- 
emplification under the Great Seali, Where the record is 
of the ſame court, and the plaintiff avers its exiſtence, no- 
tice is given to the defendant's attorney, that he will pro- 
duce it on a particular day; being a general return day, 
or day certain, according to the nature of the proceedings: 
and, if he be not then ready, it ſeems that he may continue 
the cay for bringiug in the record m. But where the ex- 
iſtence of the record is averred by the defendant, the plain- 
tiff's attorney gives him a four-day rule to produce it, which 
he obtains from the maſter, on the paper-book; and 
having entered it with the clerk of the rules, ſerves a copy 
on the defendant's attorney. 

On the day appointed for producing the record, the iſſue, 
being previouſly entered, is brought into court, and pro- 
clamation being made by the Cryer, for producing the re- 
cord, it is, or is not produced. If produced, the party 
producing it is entitled to judgment, that he hath Perfecled 
the record ; but otherwiſe judgment is given for the ad- 
verſe party, that he hath failed in producing it. If the 
defendant plead in abatement, another action depending 
for the ſame cauſe, and the plaintiff. afterwards diſconti- 
nues, the iſſue on nul tie! record muſt be found againſt him, 
becauſe the plea was true at the time of pleading it; but 
it a recovery be pleaded in bar, and the judgment is af- 
terwards reverſed, before the « ay given to bring in the re- 
cord, there, upon nul tiel record, the iſſue muſt be found 
for the plaintiff, be cauſe by the reverſal the record 1s avoid- 
ed ob initio n. | 

The mode of obtaining an cantata: of the re- 
cord of another court, is by certiorari and mitiimus. The 
certicrari is an original writ, fuing ſometimes out of 


Barnes, 163. 2 Wilf. 113. i Caf. Pr. C. P. 86. Pr. Reg. 22, 8 Parte -, 
„„ 3 Rep. 33 * 1 .d. Raym. 880. 1 Bul Ni Pri 230. 
Gi. Evid. 26. 2 Bur, 103 15 7 Barnes, 85. 1 1 Raym. 274. 21.8, 
Ray m. 104. 1 Lall. 329. 8. 
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Chaneery, and ſometimes out of the King's Bench, and 
lieth where the king would be certified of any record which 


is in the treafury, or m the .Common Pleas, or in any 


court of record, or before the ſheriff and coroners, or of 
a record before commiſſioners; or before the eſcheator; in 


theſe caſes, the king ma fend that writ to any of the ſaid 
courts or officers to certify fuch record before him in Banco, 
6r in Chancery, or before other juſtices, where the king 


pleaſeth to have the ſame certified. 
officers, to whom the certiorari is dire cted, ought to ſend 
the ſame record, according to the tenor of the writ, and 
as the writ doth command them; and if they fail ſo to do, 
then an alias ſhall be awarded; and afterwards a pluries, 

with a clauſe of vel caufam nobis fi Ignifies, and after that an 
attachment, if a good cauſe be not returned upon the plu- 


ries, wherefore they do not ſend the writ o. 
On this writ,. where the ſuperior court doth not ſend 
for the record of an inferior one, to ſee whether they keep 


within the limits of their juriſdiQtion, but merely, on nul 
tiel record, to know whether there be ſuch a record or not, 
it is ſufficient to certify the tenor of the recordP ; 


And the courts or 


and in 


Chancery they never certify any thing more, for that court 
does not ſend for the record of the inferior one, to bound 
their juriſdiction, but to ſend it to other courts by mitti- 


Mus 4. 


If a recovery in an inferior court be pleaded, or declar- 
ed on, in a ſuperior one, and denied, the certiorari may in 
general iſſue either out of the ſperior court, or the Chan- 
cery: if it iſſue out of the former, the record itſelf muſt 
he certified; if out of the latter, only the tenor r. But 
if ſuch recovery be pleaded or declared on, and denied, 
under the ſeal of the inferior court, the certiorari muſt 


iſſue out of Chancery 5. 


ple ade d, 


a And ſo where nul fiel record is 
to the record of a ſuperior court, or court of 


concurrent juriſdiction, there is no way to have it, but by 
certicrari and mittimus out of Chancery t; for one court 
is not bounded by the other, in point of juriſdiction, and 
in their jachoial capacitics they cannot command each 


„o. Pxec. 175, 6. 


* 3 Salk. 296, 
277. 


* Gilb, Excc. 148, 9, 170. 


and fee Palm. 562, 


. Þ Gilh, Exec. 1 43. 
t 2 Bur. 1033. and fee Cro. Car, 


4 Id. 148. 
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other : but the Chancery, which 1s the center of all the 
courts, may, by its original conſtitution, ſend for the re- 

_ cords of any of them, and from thence the ſubje&s may 
receive copies, or exemplifications under the Great Seal u, 

On a plea in abatement, the judgment for the plaintif, | 

on an iſſue of nul tiel record, is not final, but only a re- 
ſpondeas ouſter; for failure of record in this caſe is not pe- 
remptory V. In other caſes, the judgment is interlocuto 
or final, as upon demurrer; and if it be final, a rule for 
judgment muſt be given, which expires four days excluſive, 
but otherwiſe the rule for judgment is not * till the re. 
turn of the inquiry. 


go e. 146, 183, 1 1 and ſee Gilb, Evid. 15. » Carth, 817. 1 
Ld. Raym, 5350. 5 & he 8 Barnes, 264. „„ 
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CHAP. XXXIV. 


oF PROCEEDINGS UPON AN ISSUE, TRIABLE BY THE 


COUNTRY. 


REVIOUS to the ſittings or aſſizes, at which the cauſe 
is intended to be tried, the plaintiff ſhould give due 
notice of trial ; and if he proceed to trial, without giving 


ſuch notice, the verdi&t may be ſet aſide for irregularity. 


Every notice of trial ought to be in writing ® ; and given 
to the defendant, if he appear in perſon, or otherwiſe to 
his attorney or agent in town, if his place of abode be 
knownÞ ; but if it be unknown, the notice may be given 
to the defendant himſelf: and where the defendant is a pri- 
ſoner, notice of trial may be given to the turnkey e. 

Upon the delivery of a paper-book, wherein iſſue is 
Joined, and notice of trial given, (as it may be), on the 
back of the book, if the ſpecial pleadings be afterwards 
waived and the general iſſue given, the notice, which was 
given for the trial of the ſpecial iſſue, ſhall ſerve for no- 
tice of trial, upon the general iſſue d. And ſo where the 
plaintiff, upon any pleading of the defendant, tenders an 


iſſue, and the paper-book is made up, and delivered with 


notice of trial, and the defendant ſtrikes out the ſimiliter, 


and returns the book with a demurrer, if judgment be given 


thereon for the plaintiff, the ſame notice, that was given 


for the trial of the iſſue, ſhall ſerve for executing the writ | 


of inquiry ©: but then, the plaintiff ought to give notice 
of the hour and place of executing it f, 

Notice of trial may be, and is uſually, given on the 
back of the iſſue or paper- book; or it may be given on a 
ſeparate paper. In the former caſe, it need not be ſo par- 
ticular as in the latter: and therefore, where the iſſue was 
indorſed as follows, “ Take notice of trial at the next 
* aſſizes,” this was held to be a ſufficient notice, without 


R. M. 4 Ann, (c). » Say. Rep. 133. ©1 Str. 248, 2 R. H. 8 Geo. I. 
(«). © Same rule, f Iden. (a). 
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any mention of the date, county, or attorney's name; 
though it would have been otherwiſe, if given on a ſepa- 
rate paper s. a 

If the venue be laid in 1 or Middleſex, and the de- 


- fendant live within forty computed h miles of London, there 


muſt be eiglit days notice of trial, excluſive of the day 
it is given, but incluſive of that on which the trial is to be 
had; and if the defendant live aboye forty computed miles 
from London, then fourteen days notice muſt be given i. 
In country eauſes, eight days notice of trial ſeems to 
have been formerly ſufficient , but now, by ſtatute 14 Ges, 
Where the defendant refides above fort 
F miles from town, no canſe ſhall be tried at Niſi Prius, 
ce either at the aſſizes or fittings in London or Weſtminſter, 
& unteſs notice of trial in writing has been given, at leaſt 
« ten days before ſuch intended trial:“ and hence ten days 
notice of trial is required, in all caſes, at the Ee. But 
as this ſtatute has no negative words, it is ſtill neceſſary to 
give fourteen days notice of trial, ſor the. fittings in London 
or Weſtminfier, where the defendant lives above forty 
eomputed miles from London. The venue was laid in 
13 and the defendant reſiding in India, a verdict for 
the Faint was ſet aſide, becauſe only eight days notice 
&f trial had en given k. | 
Upon an old iſſue, or, in other words, where there have 
been no proceedings for four terms excluſive after iſſue 
joined, a term's notice is requiſite | ;/ which notice muſt he 
given before the eſſoign day of the fifth, or other ſubſe- 
quent termm: and a judge's ſummons, if no order has 
been made upon it, is not a proceeding within the meaning 
If this rule, but a noties of trial, though countermandeq, 
ian, The rule requiring a term's notice does not extend to a 
motion for judgment as in caſe of a nonſuit e; and being 


Þ 


eonfined to voluntary (icluys, it does not apply, where the 


cauſe has been flayed by injunfirm or privilege p, or where 
proceedings for a li- 
rmited time, to enabic the defendant to pay the debt, in de- 
zault of which the plainiiff is to be at liberty to proceed 4. 


t 2 Str. 1237. i R. M. 4 Ann. Ce). * 4 T. R 562. 
IR. M. 2 Kan (c). „1 Str. 211, 2 Str. 1164. „1 Sir. 831. „6 T. N. 
34. r. 1814 92. R. M. 4 Ann. (c). Doug. „ 2 Bur. 569. 2 Blacs 


62 
1762, 784. 
| Sher 


h S Str. 984, 1216. 


. TR. 2-3 


OF NOTICE OF TRIAL, &. 2867 


Short notice of trial, in country cauſes, muſt be given four 


days at leaſt before the commiſſion day, one excluſive and 


the other incluſive r. In town cauſes, two days notice 


' ſeems to be ſufficient * ; but it is uſual to give as much 


more, as the time will admit of. And Sunday 1 is to be ac» 


counted a day in theſe notices, unleſs it be the day e on 
which the notice is givent. 


If the plaintiff be not ready to proceed to trial, pur- 
ſuant to notice, he may countermand or in ſome: caſes con- 
tinue it. Notice of countermand, like notice of trial, 
ought to be in writing u; and may be given to the attor- 


ney in the country, as well as the agent in town v. Before 


the ſtatute 14 Geo. II. c. 17. two days notice of counter- 


mand appears to have been ſufficient in all caſes, unleſs it 


was for a trial at the aſſizes, and the countermand was 


given to the agent in town; in which caſe it was required 


to be given, four days before the commiſſion day w. But 
now by that ſtatute, 5 5. the countermand of notice of 
trial at the aſſizes, or in a town cauſe where the defendant 
lives above forty miles from London, muſt be given fix days at 
leaſt before the intended trial: in other cafes, two da no- 
tice of countermand is ſtill ſufficient, the day of coùnter- 
mand being one, excluſive of the commiſſion day, or day 
of ſittings. \ 

if the plaintiff give notice of trial, and orobeed not ac- 
cordingly, he cannot in general take the cauſe down to 
trial again, without new notice, to be given as before, un- 
leſs by confent or rule of court *. But if notice of trial 
be given for a day certain in London or Middleſex, and the 
plaintiff be not ready to proceed, the cauſe may be tried 


at the next ſitting, upon notice given before the riſing of 


the court during the firſty ; which is called a notice of 
Trial by continuance : So, if the defendant enter a ne recipi- 
_ atur, and by that means hinder the plaintiff from tryin 

his cauſe at one fitting, the plaintiff, upon the like notice, 
may proceed to trial at the next :. But the plaintiff can- 
not continue his notice of trial, more than once in a 
term*, And in either of the before-mentioned caſes, if 


TR. F. 30 Geo. III. 3 T. R. 660. « Pr. Reg. 390. tR.M. 4 Ann. (c). 
" Id ibid. » 2 Str. 1073 »R. M. 4 Ann. (c) 2 Str. 489, 1073. R. M. 
1054. F18, R. M. 4 Anu. (e). = Same rule, 2 Str. 1119. 
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268 OF TRIAL BY PROVISO. 


the cauſe be not tried at ſuch next ſitting, notice is to be 
given as at firſt, unleſs it be made a remanet, and then new 
notice of trial is never given, for the defendant is bound 
to attend till the cauſe be tried b. 

If the plaintiff do not proceed to trial purſuant to no- 
tice, or countermand in time, the defendant, on an affi- 


davit of attendance and neceſſary expences, ſhall be allow- 


ed his coſts of the day ©; or, after the iſſue is entered, he 
may move the court for a trial by proviſo, as at common 
law, or for judgment as+in caſe of a nonſuit, upon the ſta- 
tute 14 Geo. II. c. 17. But the defendant cannot move for 
judgment as in caſe of a non-ſuit, and coſts for not pro- 


ceceding to trial, at the ſame timed; and when he has 
_eleQted the one, he cannot afterwards have the other e. Ih 


practice, it is uſual for the defendant to move for judg- 
ment as in caſe of a nonſuit; and then, if the court, on 
ſnewing cauſe againſt the rule, grant further time to the 
plaintiff, it is always on the condition of his paying coſts 


for not proceedipg to trial. 


The trial by proviſo is ſo called, from a clauſe in the diſ- 
tringas, which provides, that if two writs come to the 
ſheriff, he ſhall only execute and return one of themf. 


And if both the plaintiff and defendant happen to carry 


down the record, at the ſame time, the trial ſhall be by 
the plaintiff's record, if he enter it with the marſhal ; but 
if he do not enter it, the defendant may proceed on 
his record s. This trial cannot be had, till there has been 
ſome laches or default in the plaintiff, in not proceeding to 
trial, after iſſue joined, nor until after the iſſue entered on 
record; except in caſts where the defendant is conſidered 
as an actor, as in replevin, prohibition, and quare impedit, 
which are to have a return, conſultation, and writ to the 
b:ſhoph. Of courſe, the defendant, before he can have 
a trial by proviſe, muſt give the plaintiff a rule to enter 
the iſſue ; and if it be not entered, he may ſign a nonpros 
Tf it be, and the plaintiff has been guilty of laches, the 
defendant ſhould give a rule in the office for a trial by pro- 
45 ; which he may do, after he bas given notice of 


„ R. M. 4 Ann. (c). R. M. 1634. F 18, R. M. 4 Ann. (c). 4 Earl of 
Leiceſter v. Wooden, M. 21 Geo. II. e Barnes, 316. 2 Blac. Rep. 110. fa 
1.1 F. K 612, 617. 5 R. M. 4 Ann. (e). » 2 Salk. 652. R. M. 4 Aue. (a). 
iz Lil. b. R. 84, 87, 612, 615, 617. 2 Str, 1055, 

| trial. 
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trial 1. Of a trial by proviſo, the defendant muſt give the 
like notice to the plaintiff, as the plaintiff would have been 
| obliged to give him m: and if he do not proceed to trial 
according to notice, or countermand in time, the. plaintiff 
ſhatt have his coſts n. 

The delay and expence attending the trial by proviſo, 
gave riſe to the ſtatute 14 Geo. It. e. 17.. by which it is 
enacted, * That where any iſſue is or ſhall be joined, in 
% any action or ſuit at law, in any of his Majeſty's courts 
ce of record at Weſtminſter, & c. and the plaintiff or plain- 
« tiffs in any ſuch action or ſuit hath or have negleQed, 
© or ſhall neglect, to bring ſuch iſſue on to be tried, uc- 
&* cording to the courſe and praflice of the ſaid courts reſpec- 
<« tively, it ſhall and may be lawful for the judge or judges 
„ of the ſaid courts reſpeCtively, at any time after ſuch 
« negle&, upon motion made in open court, (due notice 
“ having been given thereof,) to give the like judgment 
„ for the defendant or defendants in every ſuch action or 
« ſuit, as in caſes of nonſuit; unleſs the ſaid judge or 
judges ſhall, upon juſt cauſe, and reaſonable terms, 
allow any further time for the trial of ſuch iſſue : and if 
„the plaintiff or plaintiffs ſhall neglect to try ſuch iſſue, 
“ within the time ſo allowed, then and in every ſuch 
caſe the ſaid judge or judges ſhall proceed to give ſuch 
judgment as aforeſaid. Provided always, That all judg- 
ments, given by virtue of this ac, ſhall be of the like 
force and effect as judgments upon nonſuit, and of no 
* other force or effect. Provided alſo, That the defen- 
« dant or defendants ſhall, upon ſuch judgment, be award- 
“ed his, her or their coſts, in any action or ſuit, where 
* he, ſhe or they would upon nonſuit be intitled to the 
* ſame, and in no other action or ſuit whatſoever.” 

This ſtatute has been held to extend to gui tam actions o, 
as well as others; and alſo to the traverſe of the return of 
a mandamus p; but it does not extend, any more than the 
trial by proviſo, to actions of replevin a, &c. in which the 
defendant is conſidered as an actor, and may therefore 
enter the iſſue, and carry down the cauſe to trial himſelf. 


cc 
4 


«c 
40 


11 T. R. 696. w R. M. 1681. „ R. M. 4 Ann: (c). 2 Str. 999. © Barnes, 
315. v Say. Rep. 110. Say. Coſts, 166 S. C. 4 T. R. 689. 4 1 Blac. Rep. 
375. Say, Coſts, 168. S. C. 3 T. R. 661. 5 T. T. 400. but ſee Barnes, 317. 


And 
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And where there are two defendants, one of whom lets 
judgment go by default, the other cannot have judgment as 
in caſe of a nonſuit "7. Alſo, where the ciuſe has been 
onee carried down to trial, the defendant cannot have fuch | 
judgment, for not carrying it down again b. 

The courſe and practice of the court, referred to by the 
ſtatute, is that which before regulated the trial by proviſe; 
ad as the defendant could not have had ſuch trial, until 
the plaintiff had been guilty of laches, nor until after the 
iſſue was entered on record, fo neither till then, is he in- 
titled to judgment as in caſe of a nonſuit. We have ſcent, 
that if the action be laid in London or Middleſex, the de- 
| fendant ought not to give a rule for the plaintiff to enter 
Wo his iſſue, the fame term in which it is joined, unleſs no- 
| tice of trial has been given. And accordingly it is held, 
that in a 79wn cauſe, unleſs notice of trial has been given, 
the defendant cannot move for judgment as in caſe of a 
nonſuit, the next term after that in which iſſue was joined, 
although it was joined early: enough, to enable the plaintif 
to give notice of trial for the fittings after that term u; the 
plaintiff, in ſuch caſe, having the whole of the next em 
to enter the iſſue, and no laches can be imputed to him 

till the term after. But if notice of trial has been given, 
in a town cauſe, for a fitting in term, the plaintiff may 
W | move for judgment as in caſe of a nonſuit the next term, 
5 | eing the term after that in which the iſſue ought to 
| he entered. To ſupport a rule for judgment” as ih caſe 
of a nonſuit, in the next term after that in which iſſue 
was Joined, the affidavit muſt Nate that notice of trial 
was given for a ſitting in the preceding term; but in tae 
third or other ſubſequent term, a general affi davit, ſtating 
the term when the iſſue was joined, is deemed fuffici- 
ent v. In a country cauſe, where notice of trial is giwen 
for the aſſizes, the defendant may move for judgment as in 
caſe ef a nonſuit the next term: but the plaintiff 1 is not 
bound to give notice of trial, till the term ſucceeding that i 
in which iſſue was joined “%; and if he do not, the defendant : 
n 
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r Say. Rep. 22. Say. Coſts, 163 1 Wilf, 325, S. C. Say. Rep. 103. Say, 
Cait-, 1&@ S.C Bur. 388. Say. Colty, 168 8. C. 1 T. R. 492. 37. 
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AS IN CASE OF A NONSUIT. 277 


cannot move for judgment as in caſe of a nonſuit, till after 
the next afſizes. „ 
The rule for judgment as in caſe of a nonſuit is a rule - 
to ſhew cauſe, founded on an affidavit of the ſtate of the 
proceedings, and of the plaintiff's default in not proceed- 
ing to trial; Which rule has been held to be ſufficient no- 
tice of motion within the act x: and the roll muſt be in 474 
court, at the time the motion is made. This rule is made | 
abſolute of courſe, on an affidavit of ſervice, unleſs the 


* 
i 
q 


1 
of 
75 
* 


4A 

plaintiff ſhew ſome cauſe to the contrary, as the abſence 1 
of a maierial witneſs, &c. but a flight cauſe is in general | 1} 
deemed ſufficient, if the plaintiff will undertake peremptorily 1 

to try at the next ſittings or aſſizes. The. inſolvency of '_ 
the defendant, after the action brought, is good cauſe _ _\_—_ 
againſt judgment as in cafe of a nonſuit y ; but unleſs the | 
plaintiff will conſent to ſtay all further proceedings, and to 
eater a ceſſet proceſſus, the court will bind him down to a . 


peremptory undertaking. Where the rule to ſhew cauſe iq 
was diſcharged, on an affidavit, which contained an anſwer 
falſe in itfelf, the court would not afterwards open the | 
matter, on an affidavit which diſproved the contents of the 1 
former one 2. 1 | 

Tf the rule be made abſolute, the defendant having Ws 2 
drawn it up, with the clerk of the rules, and got it ſtamp- *R_ 
ed with a double half-crown ſtamp a, may ſign judgment | | 
as in caſe of a nonſuit, and tax his coſts, &c. But if 
further time be given; on a peremptory undertaking, the 


- plaintiff muſt draw up the rule, and ſerve a copy of it | 1 
on the defendant's attorney; after which, if he do not = 
procced to trial, purſuant to his undertaking, the defend- 1 
ant, having obtained an office- copy of the rule, ſhould —_— 
move the court for judgment. And a miſtake in the decla- "= 
ration is not a good excuſe for not proceeding to trial, | f g 

purſuant to an undertaking b. 5 FED _ = 

ne ſtatute only gives coſts: to the defendant, where he | | 1 
would have been intitled to them, upon a nonſuit: and 4 
therefore the tenant is not intitled to coſts, in a writ of 11 
right ©; nor are they allowed as againſt an executor, who _ 1 
mer cly ſues en auter droit d. 
x Lofft, 263. H. Blac. i V. 627. centra. Y Doug. 671. = 3 T. R. 406. 
Imp. K. B 11 Say. Rep. 74. Say. Colts. 166. 8. C. 2 Blac. Rep. 


1093. 4 4 Bur, 1928, Barnes, 130. | 2 = 
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272 OF PUTTING OFF THE TRIAL. 


If the defendant is unable to proceed to trial, on account 
of the abſence of a material witneſs, he may move the 
court, on an affidavit of the facts, to put it off till the 
next term. The application for this purpoſe ſhould be 


made f days at leaſt before the day of trial © and it is 


uſual, though not neceſſary, to give previous notice of the 
intended motion. The affidavit ſhould regularly be made, 
by the defendant himſelf; and in general ſtates, that the 
perſon abſent is a mural witneſs, without whoſe teſtimo- 
ny the defendant cannot ſafely proceed to trial; that he 
has endeavoured, without effect, to get him ſubpœna'd, but 
that he is in hopes of procuring his futyre attendance. An 
affidavit in the common form is ſufficient, where no cauſe 


of ſuſpicion appears: but if there be any cauſe of ſuſpici- 


on, the court ſhould be ſatisfied from circumſtances, firſt, 
that the perſon abſent is a material witneſs ; ſecondly, that 
the party applying has not been guilty of any laches or 
neglect; and thirdly, that he is is in reaſonable expeQation 
of being able to procure his attendance, at ſome future 
time f. There are other cauſes for putting off the trial; 
ſuch as the illneſs of the defendant's attorney 2, or on ac- 
count of a paper publiſhed with intent to 3 the 
jury h, &c. And when any of theſe occur, the affidavit 
ſhould be framed accordingly. 


1 


e Imp. K. B. 313. f3 Bur. 1614. and ſee 1 Blac. Sax — s Say. Rep. 
63. m1 Bur. 512. 4 T. R. 288. | ; 


CHAP. 


CHAP. XXXV. 
or THE n 


[AVING, in the preceding chapter, ſhewn what 
is to be done, where the parties are not ready, 
or willing to proceed to trial; I ſhall next conſider, 


when they are, the preparatory ſteps to be taken, with 


regard to the jury, witneſſes, and record of niſi prius. 
The firſt proceſs, for convening the jury, is a venire 
facias, which is a judicial writ, commanding the ſheriff, 
or other officer to whom it is directed, to cauſe to come 
before the king at Weſtminſter, or (by original) whereſo- 
ever, &c. on a certain day therein mentioned, twelve 
free and lawful men of the body of the county a, each 
of whom has ten pounds a year of lands, tenements, or 


rents, at the leaſt b, by whom the truth of the may be the 
better known, and who are in no wiſe of kin either 


to the plaintiff or to the defendant, to- make a jury 
of the country between the parties in the action, becauſe as 
well the plaintiff as the defendant, between whom the mat- 
ter in variance is, have put themſelves upon that jury; and 


that he return the names of the jurors, &c. 


By the ſtatute Weſ/tm. 2. (13 Edw. 1.) c. 30. the clauſe 
of niſi prius was directed to be inſerted in the venire fa- 
cias;, and at firſt, the trial was had upon that writ ©, as 
it ſtill is, in the caſe of a trial at bar. This practice 
was attended with many inconveniences: for in the firſt 
place the jury were not obliged to attend, under any 
penalty, on the day of niſi prius; and if they did attend, 


*Stat. 4 & 5 Ann. c. 16. C 6. and ſee the 24 Gee. II. c. 18. b Stat. 4 & g 
W. & M. c. 24. F 15. and by the 3 Geo. II. c. 25.4 18. any /eaſeholder, for 
the term of 500 years abſolute, or for any terin determinable upon life or 
lives, of an eſtate in poſſeſſion in his own right, of the clear yearly value of 


iwenty pounds or upwards, over and above the rent reſerved, is qualified 


to ſerve upon juries ; and in London, any perſon is qualified, who is a houſe- 
holder within the city, and has lands, tenements, or perſonal eſtate, to the 
value of exe Lundred pounds. Same ſtatute, F 19, © Gilb, C. P. 74. 2 Salk. 
454. 2L9, Raym. 1143. S. C. ; 


the 


41425 
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the defendant might have caſt an eſſoign, and ſo the jury, 
after much expence and trouble, were obliged to return, 
leaving the cauſe untried d. Ahother inconvenience was, 
that the parties, not ſeeing the panel beforehand, could 
not be prepared to make their challenges o. To obviate 
this latter inconvenience, it was enacted, by the ſtatute 
42 Edw. 3. c. 11 that“ no inqueſts, except of aſſize 
„ and gaol delivery, ſhall be taken by writ of niſ prius, 
« or otherwiſe, at the ſuit of any one, before the 
c names of all them that ſhall paſs in the inqueſts ſhall 
be returned in court.” From thenceforward, the clauſe 
of niſi prius could not be inſerted in the venire facias, 
as was directed by the ſtatute Veſtm. 2.; and therefore 
it was taken out of that writ, and placed in the diftrin- 
gas f, as the practice continues to this day. The venire 
too was made returnable on a day before the trial, by 
which means they got rid of the eſſoign at iſs prius; 
for by the ſtatute of Marlbridge, (52 Hen. 3.) c. 13. 
“ after a man hath put himſelf upon any inqueſt, he ſhall 

© have but one eſſoign, or one default ;” and, by the ſta - 
tute Weftm. 2. (13 Edu. 15 C. 27. the eſſoign ſhall be 

allowed him at the next day, which is the day of the re- 

turn of the venire, 83. And though the defendant never ap- 

pears now, upon the return of the venire, yet heretofore 

he was demanded ſolemnly ; and if he made default, there 

went out a di/iringas againſt the jury, with a clauſe in it, to 

diſtrain the defendant: and if after this, he made default 

again, it was peremptory, becauſe there was no proceſs 

left to bring him in h. If a venire be awarded, and the 

parties do not go to trial for ſeveral terms, a new venir? 

is awarded from term to term, and the cauſe is continued 

by vicecomes non mifit breve i; but the venire never in fat 

iſſues, til the term when the cauſe is tried. 

The diftringas, upon which the trial is had, is a judicial 
writ, commanding the ſheriff, or other officer to whom it 
is directed, to di/train the jurors, by all their lands and 
chattels, &. ſo that he may have their bodies before the 
king at TVeſiminfler, or (by original) whereſoever, &c. on 


* Gilb. C. P. 74, 5, 78. Id. 76, 7. Id. 77. 2 Salk. 454. 2 Ld. Raym. 
1143. 8. C. & Gilb. C. P. 74, 5, 77, 8. 1 Salk. 316. 2 Ld. Raym. 925. S. 
C 2 58:lk. 454. 2 Ld. Ray, 1143. S. C. n 1 Salk. 216, 2 Ld. Raym. 915. 
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[the firſt return day in term, after the trial, ] before the 
chief juſtice, or judges of aſſize, if they ſhall firſt come 
on [the day of trial, ] at [the place where the cauſe is in- 
tended to be tried, ] to make a certain jury between the ſaid 
parties, of a plea of, &c. (according to the nature of the 
action,) and to hear thereof their judgment of many de- 
faults, &c. | 

After a diſtringas had iſſued, with a clauſe of niſi priut, 
if the cauſe ſtood over, for default of jurors, till a ſubſe- 
quent term, the plaintiff at common law, could not have 
| had a wenire de novo j, unleſs for ſome fault in executing 
or returning the diſtringas * ; but he muſt have ſued out an 
alias or pluries diſtringas, for bringing in the ſame jury. 
And ſtill, if after a ſpecia/ jury has been ſtruck, the cauſe goes 
off for default of jurors, no new jury can, be ſtruck ; but the 
cauſe muſt be tried by the jury firſt appointed I. And the 
ſame jury ſhall ſerve for the trial of the cauſe, notwith-- 
ſanding an intermediate change of ſheriffs m, | 

But, with regard to common juries, it is enacted, by the 
Natute ) & 8 W. Ul. c. 32.8 1. © That if any plaintiff 
„or demandant, in any cauſe depending in any of the 
« courts at Weſtminſter, which ſhall be at iſſue, ſhall ſue 
„ forth, or bring to any ſheriff, any writ of venire facias, 
upon which any writ of habeas corpora or diſtringat, with 
« a niſi prius, ſhall iſſue in order to the trial of ſuch iſſue 
at the aſſizes, and ſuch plaintiff or demandant ſhall not 
* proceed to the trial of the ſaid iſſue, at the ſaid firſt 
&« aſſizes after the teſte of every ſuch writ of habeas corpora 
or diſtringas, with a niſi prius, that then and in all ſuch 
caſes, (other than where views by jurors ſhall be direct- 
ed n,) the plaintiff or demandant, whenſoever he ſhall 
te think fit to try the ſaid iſſue at any other aſſizes, ſhall 
4 ſue forth and proſecute a new writ of venire facias, 
directed to the ſheriff, in this form: that you cauſe 
to come anew before, &c. twelve free and lawful 
* men of the neighbourhood of A. [now, of the body 
© of your county,] each of whom has ten pounds a 
year, of lands, tenements or rents, at the leaſt, by 
whom, &c. and who neither, &c. and the reſidue 
of the ſaid writ ſhall be after the ancient maaner; 
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c which writ being. duly returned and filed, a writ of 
& beds corpora or difiringas, with a niſi privs, ſhall iſſue. 
cc thereupon, (for which the antient and accuſtomed fees 
& ſhall be taken, and no more, as in the caſe of the pluries 
& habeas corpora or diſtringaz, with a niſi prius,) upon which 
the plaintiff or demandant ſhall and may proceed to 
& trial, as if no former writ of venire facias had been pro- 
& ſecuted or filed in that cauſe, and ſo foties gquotres as the 
5 & caſe ſhall require. And if any defendant or tenant, in 
1 & any action depending in any of the ſaid courts, ſhall 
& be minded to bring to trial any iſſue joined againſt him, 
“ when, by the courſe in any of the ſaid eourts, he may 
& lawfully do the ſame by proviſo, ſuch defendant or te- 
| „„ nan ſhall or may, of the iſſuable term next preceding 
& fuch intended trial, to be had at the next aſſizes, ſue 
1'$ & out a new venire facias to the ſheriff, in form aforeſaid, 
| & by proviſo; and proſecute the ſame by writ of habeas cor- 
| | & para or difiringas, with a niſi prius, as though there had 
| | „ not been any former venire factas ſued out or returned 
"61S © in that cauſe, and ſo feties quoties as the matter ſhall re- 
10 te quire.“ | | 
Will. - The wenire and diftringas are in general directed to the 
15 eriff of the county in which the action is laid; but 
\\ WY where the ſheriff is a party, or intereſted in the cauſe, 
they are directed to the coroner o; or if there are two ſhe- 
riffs, and one of them is intereſted, to the other; and if 
the coroner, as well as the ſheriff is intereſted, the venire 
and diftringas are directed to two perſons, appointed by the 
court called eliſors p. When a fair and impartial, or at 
"A leaſt a fatisfaQtory trial cannot be had, in the county 
13 i where the action is laid, the venire and diſtringas are di- 
1 re cted to the ſheriff of the next county 4, where the king's 
* writ of venire runs r. And when the action is laid in 2 
place where the king's writ of venire does not run, as in 
Males, and Berwick upon Tweed *, &c. they are directed 
g to the ſheriff of the next Engliſb county. In a county 
1 Palatine, the record is ſent by mittimus to the juſtices there, 
it f cemmanding them to iſſue the jury proceſs, and, when the 
| 
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above. At what time the practice originated, of ſending 
records by mittimus into counties Palatine, is not quite 
clear; but ſo late as the 11 W. III. the court expreſsly 


| ſaid, they could not order a trial in the county Palatine of 


Lancafter, and therefore they ſent the record to be tried in 
Yorkſbire, as being the next county c. | 135 
In point of form, the venire and diſtringas are general, 
or ſpecial. Where there is only one iſſue to be tried, or 


ſeveral iſſues of the ſame nature, the venire and diſiringas 


are general, to make a jury of the country, between the 
parties, of the plea or action, whatever it may be. But 
where there are ſeveral iſſues, in fact and in law, or ſeve- 
ral defendants, and ſome of them plead, and others let 
judgment go by default, the writs are ſpecial, as well to 
try the iſſues in fact, as to aſſeſs the damages upon the 
iſſues in law, or againſt the defendants who let judgment 
go by default u. If the defendant carry down the cauſe by 
proviſo, the following clauſe is inſerted in the diſtringas; 
Provided always, that if two writs ſhall come to the ſberiff, 
he ſhall only execute and return one of them v. The venire 
facras is tefted on the firſt day of the term, in or after 
which the cauſe is to be tried w, and is made returnable on 
ſome day before the trial; if in a country cauſe, the laſt 
day of the term before the aſſizes: and the diſtringas is 
teſted, on the return of the venire; and made returnable 
on the firſt return day after the trial *. Theſe writs are 
ſued out together; and after being ſealed, for they do not 
require ſigning, are taken to the ſheriff*s office, to be re- 
turned. | | | 

The jury returned by the ſheriff, on the venire facias, is 
common or ſpecial. A common jury is nominated, ſummon- 
ed, and returned by the ſheriff, purſuant to the ba!loting 
act, (3 Geo. II c. 25.) 8 8. by which it is enated, * that 
* every ſheriff or other officer, to whom the return of 
the venire facias juratores, or other proceſs for the trial 
of cauſes, before juſtices of aſſiʒe or niſi prius, in any 
county in England, doth or ſhall belong, ſhall, upon his 
return of every ſuch writ of venire facias, (unleſs in 
cauſes intended to be tried at bar, or in caſes here a 
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&« ſpecial jury ſhall be ſtruck by order or rule of court,) 
annex a panel to the ſaid writ, containing the chriſtian 
* and ſurnames, additions and places of abode, of a com- 
« petent number of jurors, named in the liſts mentioned 
<& in the act, as qualified to ſerve on juries, (the names of 
% the ſame perſons to be inſerted in the panel, annexed 
t to every venire facias), for the trial of all iſſues at the 
* ſame aſſizes in each reſpective county; which number 
of jurors ſhall be not leſs than forty-eight in any coun- 
ce ty, nor more than ſeventy-two, without direction of 
ce the judges appointed to go the circuit, and fit as judges 
«© of aſſize or niſi prius in ſuch county, or one of them, 
* who are thereby reſpectively impowered and required, 
if he or they ſee cauſe, by order under his or their re- 
„ ſpective hand or hands, to direct a greater or leſſer 
number, and then ſuch number as ſhall be ſo directed 
© ſhall be the number to ſerve on ſuch jury; and that 
& the writs of Aabeas corpora juratorum, or diſiringas, ſub- 
& ſequent to ſuch writ of venire facias juratores, need not 
& have inſerted, in the bodies of ſuch reſpective writs, the 
„ names of all the perſons contained in ſuch panel, but it 
<* ſhall be ſufficient to inſert in the mandatory part of ſuch 
< writs reſpectively, the bodies of the ſeveral perſons named 
in the panel to this writ annexed, or words of the like 
bags import, and to annex to ſuch writs reſpeQively, panels, 
containing the ſame names as were returned in the panel 
to ſuch venire facias, with their additions and places of 
* abode, that the parties concerned in any ſuch trials may 
have timely notice of the jurors who are to ſerve at the 
next afſizes, in order to make their challenges to them, 
* if there be cauſe; and that for the making the returns 
and panels aforeſaid, and annexing the ſame to the re- 
« ſpective writs, no other fee or fees ſhall be taken, than 
„ what were then allowed by law to be taken for the re- 
turn of the like writs and panels annexed to the ſame; 
« and that the perſons named in ſuch panels ſhall be ſum- 
% moned to ſerve on juries, at the then next aſſizes or 
* ſeſſions of niſi pr ius for the reſpeQive counties to be 
% named in ſuch writs, and no other.” 

And, by § 11. the name of each and every perſon 
* who ſhall be ſummened and impanelled as. aforefaid, 


„ with his addition and the place of his abode, ſhall be 
| % written 


* 
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F written in ſeveral and diſtin& pieces of parchment or 
ce paper, being all as near as may be of equal ſize and 
« bigneſs, and ſhall be delivered unto the marſhal of ſuch. 
judge of aſſize or niſi prius, & c. who is to try the cayſe 
« in the ſaid county, by the under-ſheriff of the ſaid 
60 county, or ſome agent of his; and ſhall, by dire&ion 
* and care of ſuch marſhal, be rolled up, all as near as 
5 may be in the ſame manner; aud put together 1 in a box 
66 or glaſs, to be provided for that purpoſe.” 

Upon the execution of a writ of inquiry, the phintiff, 
we may recolle&, ſometimes moves the court for a rule to 
have a good Jury Y, which is a better ſort of common jury 2: 
and, before the introduction of ſpecial juries, this rule ap- 
pears to have been frequently granted, for the trial of 
cauſes at niſi privs a. 

A ſpecial jury is nominated, in the preſence of the at- 
tornics on both ſides, by the ſccondary, or maſter of the 
King's Bench office, who makes out a liſt of forty eight 
jurors, from the freeholders' book, or book kept by the ſhe- 
Tiff, of perſons qualified to ſerve on juries, out of whom 
each party is at liberty to ſtrike twelve, and the remaining 
twenty-four are ſummoned and returned by the ſheriff.” Spe- 
. cial juries appear to have been firſt introduced upon trials at bar, 
in cauſes of great conſequence ; wherein the court would 
very early make a rule, upon motion and affidavit, for the 
ſecondary to name forty-eight freeholders, and that each 

party ſhould ſtrike out twelve, by one at a time, (the 
plaintiff or his attorney beginning firſt), and that the re- 
maining twenty-four ſhould be the jury, to be returned 
for the trial of the cauſg b. A rule having been made 
accordingly, the plaintiff's attorney attended the ſecondary, _ 
but the defendant's attorney would not attend, and there- 
upon the ſecondary nominated forty-eight, in the preſence 
of the plaintiff's attorney only: upon a motion to ſet aſide 
this nomination, the court- thought fit to order a new jury 
to be ſtruck; but made it a ſtanding rule for the future, 
that when the ſecondary is to ſtrike a jury, he ſhall give 
notice to the attornies on both ſides to be preſent, and if 
one comes and the other does not, he that appears ſhall, 
according to the ancient courſe, ſtrike out twelve, and the 


Y Ante, 319. * 5 T. R. 460. 1 Str. 265. » 2 Lil. P. R. 123. 
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maſter ſhall ſtrike out the other twelve, for him that is 
abſent c. If, by rule of court, the ſecondary is ordered to 
ſtrike a jury, in caſe it be not expreſſed in the rule that 
he ſhall ſtrike forty-eight, and each of the parties ſhall 
ſtrike out twelve, the ſecondary is to ſtrike twenty-four, | 
and the parties have no liberty to ſtrike out any d. 
Analogous to the practice upon trials at bar, it was ſome» 
times uſual, in other, caſes, where it was conceived an in- 
different jury would not be returned, for the court upon 
motion to order the ſheriff to attend the ſecondary, in the 
preſence of the attornies on both ſides, to ſtrike a jury e. 
But probable matter muſt have been ſhewn to the court, 
to induce them to grant this rulef: and it being doubted, 
whether it could be had without conſent 8, it was declared 
and enacted by the ſtatute 3 Geo. II. c. 25.8 15. © that it 
* ſhall and may be lawful to and for his Majeſty's Courts 
« of King's Bench, &c. on the motion of any plaintiff or 
« plaintiffs, defendant or defendants, in any action, cauſe 
or ſuit whatſoever, depending or to be brought and car- 
“ ried on in the ſaid courts of King's Bench, &c. and the 
* ſaid courts are thereby authorized and required, upon 
motion as aforeſaid, to order and appoint a jury to be 
„ ſtruck, before the proper officer of each reſpeQive 
court, for the trial of any iſſue joined in any of the 
ſaid caſes, and triable by a jury of twelve men, in ſuch 
% manner as ſpecial] juries have been and are uſ ually ſtryck 1 in 
* ſuch courts reſpectively, upon trials at bar had in the 
4 ſaid courts ; which ſaid jury ſo ſtruck as aforeſaid, ſhall 
« be the jury returned for the trial of the ſaid iſſue. 
Upon this ſtatute it was holden, that the fees for firiking 
a ſpecial jury ſhould be paid by the party applying for it; 
but that the other expences of the trial ſhould abide the 
event of the ſuit b. This being found inconvenient, gave 
riſe to the ſtatute 24 Geo. II. c. 18. 8 1. by which it is en- 
acted, © that the party who ſhall apply for a ſpecial jury 
« ſhall not only bear and pay the fees for ſtriking ſuch 
“jury, but ſhall alſo pay and diſcharge all the expences, 
& occaſioned by the trial of the cauſe by ſuch ſpecial jury; 
« and ſhall not have any further or other allowance for 
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« the fame, upon taxation of coſts, than ſuch party 
« would have been entitled unto, in caſe the cauſe had 
c been tried by a common jury, unleſs the judge before 
c whom the cauſe is tried ſhall, immediately after the 
"2 trial, certify in open court, under his hand, upon the 
« back of the record, that the ſame was a cauſe proper to 
« be tried by a ſpecial jury.” And, by the ſame ſtatute, 
2. „no perſon, who ſhall ſerye upon a ſpecial jury, 
ee ſhall be allowed or take, for ſerving on any ſuch jury, 
« more than the judge who tries the cauſe ſhall think juſt 
ce and reaſonable, not exceeding one pound one ſhilling, ex- 
0 cept in cauſes where a view hath been directed.“ 
Since the making of this ſtatute, the motion for a ſpe- 
cial jury is become a motion of courſe, requiring only 
counſel's ſignature; upon which a rule is drawn up, by 
the clerk of the rules, and an appointment obtained there- 
on from the maſter, to nominate the forty-eighti. A 
copy of this rule and appointment is ſerved upon the oppo- 
ſite attorney, and alſo on the under-ſheriff, who attends 
the maſter, at the time appointed, with the freeholders? 
book ; and, the nomination being made, liſts of the per- 
ſons nominated are made out for each party, by the 
maſter's clerk i. Another appointment is then obtained 
from the maſter, to reduce the jury, and ſerved on the 
oppoſite attorney; upon which, the attornies on both 
fides ſhould attend, and the maſter will ſtrike out twelve 
names for each of them, beginning with the plaintiff firſt, 
or if either of the attornies does not attend, he will ſtrike 
out twelve names for him that is abſent k. The plaintiff, 
it ſeems, ought in all caſes to ſue out the jury proceſs, 
even though the ſpecial jury be moved for by the defen- 
dant!; and in London, he chuſes his own officer to ſum- 
mon them. EY | 
The facility of obtaining a rule for a ſpecial jury is at- 
tended with this inconvenience, that when the cauſe is to 
be tried at a ſitting in term, the defendant, by obtaining it, 
may put off the trial, till the fitting aſter term, it not 
being uſual to try ſpecial jury cauſes in term time; by 
which means, the plaintiff is delayed from getting judg- 
ment till the next term, which may be at the diſtance of 
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ſome months To obviate this inconvenience, it might be 
proper to make the defendant, in ſuch caſe, undertake to 
give judgment, of the term in which the cauſe would 
etherwiſe have been tried. N | 


In actions of waſte, treſpaſs quare clauſum fregit, and 
other actions, where it appears to the court to be proper 
and neceſſary, that the jurors, whether common or ſpecial, 
who are to try the iſſues, ſhould, for the better under- 


ſtanding of the evidence, have the view of the meſſuages, 


lands, or place in queſtion, the court is amhorifed by the 
4 & 5 Ann. c. 16.5 8. * to order ſpecial writs of diftrin- 
« gas or habeas corpora to iſſue, by which the ſheriff, or 
< other officer to whom they are directed, ſhall be com- 
< manded to have fix out of the firſt twelve of the jurors 
« named in ſuch writs, or ſome greater number of them, 
tc at the place in queſtion, ſome convenient time before 
& the trial, who then and there ſhall have the matters in 
& queſtion ſhewn to them, by two perſons in the ſaid 
e writs named, to be appointed by the court; and the 
cc ſaid ſheriff or other officer, who is to execute the ſaid 
ce writs, ſhall, by a ſpecial return upon the ſame, certify 
ce that the view hath been had, according to the command 
ce of the ſaid writs.” And, by the 3 Geo. II. c. 25. $ 14. 
«© where a view ſhall be allowed in any cauſe, that in ſuch 
« caſe ſix of the jurors named in ſuch panel, or more, 
% who ſhall be mutually conſented to by the parties, or 
« their agents on both ſides, or, if they cannot agree, 
& ſhall be named by the proper officer of the reſpective 


* courts of King's Bench, &e. for the cauſes in their re- 
« ſpe&ive courts, or, if need be, by a judge of the re- 


« ſpeQive courts where the cauſe is depending, or by tl! 
« judge or judges before whom the cauſe ſhall be brouglit 
44 on to trial reſpectively, ſhall have the view, and ſha: 
« he firſt ſworn, or ſuch of them as appear, upon the 
e jury to try the ſaid cauſe, before any drawing as di- 
& reQed by the act; and ſo many only ſhall be drawn, to 
« be added to the viewers who appear, as ſhall, after oil 

« gefaulteis 
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c defaulters and challenges allowed, make the number of 


cc twelve, to be ſworn for the trial of ſuch cauſe. 


Before the ſtatute 4 & 5 Ann. c. 16. there could be no 
view, till after the cauſe had been brought on to trial; 


when, if the court ſaw the queſtion involved in any ob- 


ſcurity, which might be cleared up by a view, the cauſe 
was put off, that the jurors might have a view before it 
came on again m. Upon this ftatute, it had become the 


practice to grant a view of courſe, upon the motion of 


either party: and a notion having prevailed, that ſix of the 
firſt twelve, upon the panel, muſt attend upon the view, 
and that if they did not appear at the trial, the cauſe muſt 
be put off, Lord Mansfield, and the reſt of the judges, 
thought it their duty to interfere, and to take care that 
their ordering a view ſhould not obſtruct the courſe of juſ- 
tice, and prevent the cauſe from being tried ; for they were 
all clearly of opinion, that the act of Parliament meant 
that a view ſhould not be granted, unleſs the court were 
ſatisfied that it was proper and neceſſary; and they thought 
it better, that a cauſe ſhould be tried upon a view had by 


any fix, or by fewer than ſix, or even without any view at 


all, than that the trial ſhould be delayed for a great length 
of time. Accordingly they reſolved, not to order a view 
any more, without a full examination into the propriety 
and neceſſity of it, unleſs the party applying would come 
into ſuch terms, as might prevent an unfair uſe being made 
of it n. Agreeably to this refolution, they required a 
conſent, which has ever ſince been made a part of the rule, 
that in caſe no view be had, or if a view be had by any 
of the jurors, though not ſix of the firſt twelve, yet the 
trial ſhall proceed, and no objection be made on either 

| tide, on account thereof, or for want of a proper return to 
the writ o. . 

In actions of waſte, and treſpaſs quare clauſum fregit, the 
neceſſity for a view appearing on the face of the pleadings, 
the motion for it is a motion of courſe, requiring only 
counſel's ſignature; upon which a rule of court is drawn 
up in term time, or a judge's order in vacation p. But in 
other caſes, a ſpecial application muſt be made for the rule 
or order, to the court or a judge, upon an affidavit of the 


= 1 Bur. 253, Id. ibid, Id. 257, » Imp. K. B. 326, 3. 
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circumſtances ; and it is always made a part of the rule 
or order, that the expences of taking the view ſhall 
be equally borne by both parties, and that no evidence 
ſhall be given on either ſide, at the time of taking thereof. 


Before the rule or order is drawn up, an application ſhould 


be made to the oppoſite attorney, for the name of his 
ſhewer; and the names of both ſhewers muſt be inſerted 
in the rule or order, and alſo in the writ, with the time 
and place of meeting for proceeding on the view 9. The 
rule or order being drawn up, a copy of it muſt be ſerved 
on the oppoſite attorney, and the original left with the 
ſheriff, together with the names of the jurors, if ſpecial, 
and he will ſummon them; if common, he will ſummon 


ſuch as he thinks proper d. 


Imp. K. B. 346, 7. 


| CHAP. 


L 285 J 


OF WITNESSES. 


"THE next thing to be attended to is the Evidence; for 
* unleſs the parties are prepared to prove their allega- 
tions, it is needleſs for them to go to trial: and herein, 
there are two things to be principally conſidered in every 
action, firſt, what is to be proved; and ſecondly, the 


manner of proving it. The evidence, in all cafes, is go- 
verned by the pleadings ; it being neceſſary to prove every 


thing that is put in iſſue, and no more. On the general 
iſſue, the plaintiff muſt prove the whole of his caſe ; but 
on a ſpecial iſſue, it is only neceſſary for him to prove the 
particular point referred to the jury; for whatever is not 
expreſsly denied, is admitted by the pleadings. The man- 
ner of proof depends on the nature of the evidence, which 
is written or unwritten a: the former is of a public or pri- 
vate nature, and is either found in the cuſtody of the par- 
ties, or of third perſons; the latter ariſes from the teſ- 
timony of witneſſes. In general, the parties muſt come 
prepared with the beſt exiſting evidence, the nature of the 
caſe admits of; and the witneſſes muſt be ſuch as are not 
intereſted in the event of the ſuit b. But when an objec- 
tion is made to a witneſs, that admits of any doubt, the 
courts, of late years, have endeavoured as far as poſſible, 
conſiſtently with the old caſes, to let the objection go to his 
credit, rather than to his competency ©. 

The mode of procuring the attendance of e is 
by ſabpœrna ad teſti fieandum; which is a judicial writ, com- 
manding them to appear at the trial, fo teſtify what they 
know in the cauſe, on the part of the plaintiff or defend- 
ant, as the caſe is, under the penalty of one hundred 
pounds each, Four witneſſes only can be put in one writ 


* Gilb. Evid. p. 5. Bul. Ni. Pri. 221, » Caf. temp. Hardw, 358. 4 Bur. 
2151. 3 T. R. 27, Same caſes, 1 T. R. zoo. b 
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of ſubpœna d; and therefore it is frequently neceſſary to 
have ſeveral writs, which are ſigned and ſealed. 

If a witneſs have in his poſſeſſion any deeds or writings, 
which it is deemed neceſſary to produce at the trial, there 
ſhould be a ſpecial clauſe inſerted in the ſubpena, called a 
duces tecum, commanding the witneſs to bring them with 
him; or, which is the more uſual way, a notice to produce 
them ſhould be given to the witneſs, at the time of ſerving 
the ſubpena. A ſimilar notice is alſo given in ſome caſes, 
to the oppoſite party, his attorney or agent: And, in penal 
actions, it is not neceſſary to give the notice to the defen- 
dant himſelf; notice to his attoraey or agent being deemed 
ſufficient e. | | 

The ſabpæna being iſſued, a ticket ſhould be made out 
for each witneſs, and perſonally delivered to himf, a rea- 
ſonable time before the day of trial; for witneſſes ought to 
have a convenient time, to put their own affairs in ſuch 
order, as that their attendance upon the court may be of 
as little prejudice. to themſelves as poſſible s: and notice in 
London, at two in the afternoon, for the witneſs to attend 
the ſittings at Weſiminſter that evening, has been held to be 
too ſhort. Where the witneſs lives within the weekly 
bills of mortality, it is uſual to leave a ſhilling with the 
ſubpœna ticket : but where he lives at a greater diſtance, 
he is not obliged to attend, unleſs his reaſonable expences 
are paid or tendered him, not only for going to, but alſo 
for returning from the trial; and where leſs is offered, the 
witneſs is not obliged to truſt to the court's allowing him 
more, when he comes to the book, for perhaps the party 
may not call him, and then it may be difficult for him to 
get home again h. 

If the witneſs, not having a ſufficient excuſe, neglect to 
attend upon the /ubpzna, he is liable to be procceded againſt 
three ways; firſt, by attachment, for a contempt of the 
proceſs of the courti; ſecondly, by a ſpecial action on the 
caſe for damages, at common law k; and thirdly, by action 
on the ſtatute 5 Eli. c. 3. & 12. for the penalty of ten 
pounds, and alſo for the further recompence given by that 
a Cowp. 846. e 3 T. R. 306. 2 Str. 10564. e 1 Str. 810. 2 Str. 


1150. 1 Blac. Rep. 36. i 1 Str. 510. 2 Str. 810. 1054, 1180. Cowp. 386. 
Doug. 561. * Doug. 561. 8 


ſtatute, 


tes 
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ſtatute, if it has been previouſly aſſeſſed, by the court out 


of which the proceſs iſſued 1. An attachment lies againſt - 
an attorney in the cauſe, for not attending, upon a ſubpœna, 


to give evidence of collateral facts m; and it may be even 
had againſt a peer of the realm a. But in order to ground 
this ſummary mode of proceeding, it is neceſſary to prove 
that the witneſs was perſonally ſerved 9, and that his rea- 
ſonable expences were paid or tendered to him p. 

When the witneſs is detained in priſon, a habeas corpus ad 
teſtificandum is neceſſary to bring him up; for which an 
application is made to a judge, upon an affidavit, ſworn to 
by the party applying a, ſtating that he is a material wit- 
neſs, and willing to attend”: Upon this application, the 
judge, if he think proper, will grant his fiat for the writ 
which is then ſued out, ſigned and ſealed 5. But a habeas 


corpus ad teflificandum will not lie, to bring up a priſoner of | 


wart: And where the application for it appeared to be a 
mere contrivance, to remove a priſoner in execution, the 
court refuſed to grant itv. The writ being ſued out, 
ſhould be left with the ſheriff, or other officer in whoſe 
cuſtody the witneſs is detained, who will bring him up, on 
being paid his reaſenable charges ». : 


When a material witneſs is going, or reſides abroad, ſo 
that he cannot attend at the trial, the party requiring his 
teſtimony may move the court in term time, or apply to a 
judge in vacation, for a rule or order to have him exa- 
mined on interrogatories, de bene eſſe, before one of the 
judges of the court, if he reſide in town, or, if in the 
country or abroad, before commiſſioners ſpecially appoint- 
ed, and approved of by the oppoſite party w. The rule or 
order for this purpoſe cannot be obtained without conſent ; 
the depoſitions of witneſſes, upon interrogatories, not 


! Doug. £61, m2 Str, 810. 2 Ld. Raym. 1528. S. C. Cowp. 84s. but 
ſee 3 Bur, 1689 mn Say. Rep. 80. 1 Wilf. 332. S. C. » 2 Str. 1054. Þ 1d. 
1159, 1 Blac, Rep, 36. 4 Forieſ. 396. * Cowp. 672. Per Cur, Hil. 1980. 
* Imp. K. B. p. 337. t Doug. 419. » 3 Bur. 1440. » 1 Cromp. 248, 9. Ly. 
Whether the officer may not require aa indemnity, againſt the priſoner's eſcape. 
Id. ibid. » i Cromp, 229. 
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being the beſt exiſting evidence, the nature of the caſe ad- 


mits of, The court however will do every thing in their 
power to make the parties conſent, when neceſſary ; as by 
putting off the trial, at the inſtance of the defendant, if 
the plaintiff will not conſent *: and if the defendant re- 
fuſes, the court will not give him judgment as in caſe of a 
nonſuit. SE EE. | 1 
The application, in the firſt inſtance, is for a rule or 
ſummons to ſhew cauſe, upon an affidavit, ſtating that the 
witneſs is material, and going or reſident abroad ; which 
being conſented to, the court will make the rule abſolute, or 
the judge an order upon the ſummons. The interrogato- 


Ties ſhould be then prepared, which are ſigned by counſel, 


and ought not to be too leading: this done, a copy of the 
interrogatories is given, in town, to the oppoſite attorney, 
with notice of the time when the witneſs is to be examin- 
ed, in order that he may file croſs interrogatories, if he 
think proper. Art the time appointed, the witneſs is taken, 
with the interrogatories,, to the judge's chambers, where 
he is examined by the judge's clerk ; and his depoſitions 
being ſworn to, copies are made out and delivered to the 
party requiring them y. If the witneſs reſide in the coun- 
try. or abroad, a dedimus poteſtatem iſſues, which is an- 
nexed to the interrogatories, and the commiſſioners certify 
the anſwers under their ſeals 3. And as the depoſitions, in 
either caſe are only taken de bene eſſe, they cannot be made 


uſe of, if the witneſs ſhould happen to be in this country, 


at the time of the trial a. 
12 Doug. 419, Imp. K. B. 338. = 1 Cromp, 229. 2 Salk. 691. 


j 
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"CHAP. XXXVII. 


or THE RECORD or NISI PRIU3, AND ARBITRATION; 


HE laſt thing to be conſidered, previous to the 
trial, is the mode of making up and paſling the 
record of niſi prius. | | . : 

This record, which is ſuppoſed to be tranſcribed trom 
the iſſue-roll, contains the pleadings, &c. as in the iſſue 
or paper-book ; and is in nature of a commiſſion to the 


„ 


judges at niſi prius, for the trial of the cauſe. It begins 


with the placita, or ſtlye of the court, of the term iſſue 
was joined; and after a ſecond placita as, of the term 
the cauſe is tried, it concludes with the jurata, as fol- 
lows: | | | | | 

—— to wit. The jury between A. B. by his attorney plain- 
tiff, and C. D. defendant, of a plea of, Sc. (according to the 
nature of the aCtion) is reſpited before our lord the kinp 
a Weſtminſter, (or, by original, whereſoever, &c.) until 


right truſly and well beloved Lloyd Lord Kenyon, his majeſty's 


(if in London or Middleſex z or, if at the aſſizes, unleſs 


county of —) ſhall firſt come on (the day of trial) at the 
Guildhall of the faid city, (if in London; or if in Middle- 
ſex, at Weſtminſter-hall, or, if at the aſſizes, at the place 
of trial, in the ſaid county, ) according to the form of the ſta- 

tute in ſuch caſe made and provided, for default of the jurors, 
becauſe none of them did appear : therefore let the ſheriff have 
the bodies of the ſoid jurors, to make the ſaid jury, between the 
parties aforeſaid, of the plea aforeſaid, arcordingly; the ſame 
day is given to the parties aforeſaid, at the ſame place. 


« For the reaſon of a ſecond placita in the King*s-Bench, and why it is omit- 
ted in the Common Pleas, where the parties do not go to 


At 


— — (the return of the diſtringas) unleſs the king's 


| trial, the ſame term 
ide is joined, fee Gilb. C. P. 8@, 81. 1 Cromp. 234, | 


chief juſtice, aſſigned to hold pleas before the king himſelf, 


his majeſly's juſtices aſſigned to take the aſſizes, in and for the 


a * 2 2 
—_—— — 
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At the aſſizes, the jurata concludes with what is called 
the ſciendum, as follows: And be it known, that the king's 


writ on record was delivered to the deputy ſher F of the ſaid 


county, on the — — day of ——— in this ſame tern, 
(the laſt day of term preceding the trial) before our lord the 
king at Weſgminſter, to be executed according to law, at hit 
eril. ED | | 
The record of nifi prius was formerly made out by the 


| elerks of the chief clerk b; but it is now done by the at- 


tornies, and is to be fairly engroſſed, on a preſs or ſkin of 


parchment, ſtamped with a double half crown ſtempc, 


The record being engroſſed, is carried to the nift priu 
office, where it is ſealed and paſſed, for which is paid 
ſeven ſhillings and ſix- pence for the fuſt ci2h! theots, ſe- 
ven ſhillings for every eight ſheets after, and ſix- pence to 
the ſealer d. In London and Middleſex, all records of nif 
prius are to be ſealed, on or before the reſpective days ap- 
pointed by the Lord Chief Juſtice, in the ſittings paper, 
for their trial <. And there is an old rule of court, that 
no record of niſi prius, for the trial of an iſſue at the f- 


ſizes, ſhall be ſealed after the end of three weeks, next 


after the end of the term f: But by obtaining a judge's 
order, for which the clerk is paid two ſhillings, and which 
he will procure at his leiſure, the record may now be ſealed, 
at any time before the aſſizes 8. | 

If the iſſue has not been previouſly entered of record, 
it muſt be ſo entered, or at leaſt an incipitur made, before 


the paſſing of the record of niſi prius: For it is a rule of 


court, that no record of ni/i prius ſhall be ſealed, or paſſed 
at the niſi prius office, by the cuſtas brevium, or any clerk 
of that office, before the iſſue in that cauſe be fairly en- 
tered on record, or an incipitur thereof, and ſuch entry 
with the record of niſi prius, be firſt brought to and ſigne 
by the ſecondary ; for which no fee ſhall be demanded or 
paid, but the uſual and accuſtomed fee, due to the chief 
clerk, for entry of ſuch iſſue on record h. In practice 
it is uſual, when the record has not been previouſly en- 
tered, to make an incipitur on a roll of the term iſſue w 


»R.T. 1 Jac. II. R M 6 Ann. reg. 1. R. M 5 Ann reg. 1. (b). 
4 Same rule. (a), R. E. 7 Geo, I, tR. T. 31 Car. II. and ſee a forme? 
rule of T 15 Car. II. reg. 2. (R. T. 31 Car. Il. (a). * R. M. 5 AonT& 
1. See allo the rules of H. 1649. E. 1657. and T. 1 Jac, II ante, 472, 3. 
| joined, 


or NIst PRIUS. wot 


Fred, and to take the roll, record of niſi privs, and draft 
of the iſſue, to the clerk of the judgments, who-enters the 
iſſue, and marks the roll, record and iſſue paper, taking 
three ſhillings and ſix pence for the firſt ten ſheets, and ons 
{billing for every ſix more i, | 


. * 


3 2 
72 
———— —-— + 
* 


The record of niſi prius being made up and paſſed, the 
1 cauſe is entered for trial. And in this ſtage of the pro- 

ceedings, or more frequently at the trial, when one or 
other of the parties is commonly fearful of the event, 


F = matter in diſpute is ſometimes referred to arbitra- 
ion. ä 

4 Arbitrations are of two kinds, firſt, where there is a 
3 cauſe depending in court, and ſecondly, where no cauſe 

is depending. The ſubmiſſion, in the former caſe, is 
oh either by rule of court originally, or by order of niſi 
5 erius, which is afterwards made a rule of court; and 
ich upon a ſubmiſſion of this kind, the plaintiff uſually takes 
ed, a verdict for his ſecurity, particularly when there is ſpe- 

cial bail, who would not otherwiſe be liable for the ſum 

11 awarded. In the other caſe, | the ſubmiſſion is by agree- _ Fa 
3 ment of the parties, which 1s either in writing, or b | 0008 
ag” parol; and when in writing, it is uſually agreed that the . 
ed lubmiſſton ſhall be made a rule of court. | 
gent A ſubmiſnon to arbitration, by rule of court, of all 
15 matters in difference between the parties in the cauſe, is 
Ss not confined tc the ſubject matter in the particular _ac- 
r. tion then de pe. ding; but will extend to croſs demands 
4 9p between the pai "tes, though not. pleaded by way of ſet- 
chef off; and the coſts bacig to abide the event, makes no diſ- 


Abe ſerence k: But a reference of all matters in difference in 
xn the cauſe, between the parties, is confined ſolely to the 
7 vs atters in diſpute in that particular action. A ſubmiſſion 
to an award having been made a rule of court, between 

„ % end B. the parties on the record, which award not 
forme: ing been made in time, the diſpute was referred to 
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a ſecond arbitrator, by B. and C. who were the real par- 


ties in the ſuit, the court would not grant an attachment 


y 


againſt B. for not obeying the award made by the ſecond 
arbitrator, becauſe the reference ſhould have been made 
by the parties en the record; and even if it had, there ſhould 


have been another rule, to make the ſecond ſubmiſſion 2 
rule of court: And as the court had no juriſdiction in this 


caſe, they could not go into the merits, though B. con- 
ſented to waive the objection l. | 
| It was formerly holden, that a reference to arbitration 
was an implied ſtay of proceedings m. But in the begin- 
ning of queen Ann's time, a rule was made, that no refer- 
ence whatſoever, of any cauſe depending in this court, 
ſhould ſtay the proceedings; unleſs it was expreſſed, in the 
rule or reference, to be agreed, that all proceedings in this 
court ſhould be ſtayed n. 

There are ſeveral ways however, in which the power 
of arbitrators may be legally determined; as firſt, by 
death ; ſecondly, by their not making an award, within the 
time limited; thirdly, by their diſagreement, and refuſal to 
act or intermeddle any further, or by their appointing an 
umpire to act for them o; and fourthly, by the revocation 
of the parties: reſpecting which it is laid down, that al- 
though a man be bound in a bond to ſtand to the arbitra« 
ment of another, yet he may countermand or revoke the 
power of the arbitrator; for a man cannot, by his own 
act, make an authority, power or warrant not counter- 
mandable, which by the law and of its own nature may be 
countermandedP : But by this countermand, or revocation 
of the power of the arbitrator, the bond is forfeited, and 
the obligee ſhall take the benefit thereof 9, A matter wa 
referred by conſent at fi prius, to the three foremen of 
the jury, and before the award was made, one of tht 
parties ſerved the arbitraters with a ſubpœna out of Chan- 
cery, which hindered their procceding to make the award; 
the court held this to be a breach of the rule, and grantcd 
an attachment ni, So where the parties, upon a refer- 
ence, conſ-ntcd to abide by the award, and not to bring 


12 T. R. 643. » 1 Mod. 24. = 2 Ld. Raym. 789. 1 Rol. Abr. 26, 
4. 1 Sid, 418. 2 Saund. 129. 1 Lev. 174. 285, 302. 3 Lev. 163. 4 Vent 
113. 1 Salk, 70, 71, 72. 8 Co. 82. Id. ibid. T. Jon. 134 1 84e 
74 | | 7 

| any 
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any bill in equity, and their ſubmiſſion was made a rule of 
court, and after an award made, one of them filed a bill 
in Chancery againſt the other, the court made a rule abſo- 
lute for an attachment *. 15 „ 

When a cauſe is referred at the trial, it is uſual to get 


the order of niſi prius being obtained, from the clerk of 
niſi prius in London or Middleſex, or from the judge's aſſo- 
ciate at the aſſizes, the arbitrator will make an appoint- 
ment in writing, of a time and place for the parties and 


ſubſeribed to a copy of the order of niſi prius, and ſerved 
therewith on the defendant's attorney u: And, previous to 


lar mode of proceeding is to be obſeryed, where the refer- 
ence is by agreement without ſuit. 

The arbitration then proceeds : and it has been holden 
that arbitrators, having power to chooſe an umpire, may 
ele& one before they enter upon the examination of the 
matter referred to them v. If the arbitrator cannot make 
his award, within the time limited by the order of niſi 
prius, a rule may be obtained, by conſent, for enlarging 
it; or where the ſubmiſſion is by agreement without ſuit, 
the time may be enlarged by conſent of the parties. The 
be rule, when neceſſary, is drawn up by the clerk of the rules 

on a brief or motion paper, ſigned by the counſel on both 


IV vo _ wt W 


4 ſides, and a copy of it ſerved, with an appointment there- 
i on; but before this rule can be obtained, a motion muſt be 
; made, for making the order of niſi prius a rule of court w. 
4 References made by rule of court having been found to 
: ; contribute much to the eaſe of the ſubject, in the de- 
99%  termining of controverſies, the parties being obliged there- 
15 by to ſubmit to the award, under the penalty of impri- 
. ſonment, it was enacted, by the ſtatute 9 and 10 W. III. 
5 c. 15. § 1. © that it ſhall and may be lawful for all mer- 
NY * chants and traders, and others defiring to end any con- 
46%, ffoverſy, ſuit or quarrel, for which there is no other 
e 5 
* 1 5 _ 1256, t Imp. K. B. 666, Id. 651. v2 T. R. 644. » Imp. 
an D. 651. b 


& remedy 


the witneſſes ſworn before they leave the courtt; other- 
wiſe (if required) they muſt be ſworn before a judge: And 
their witneſſes to attend him; which appointment ſhould be | 


the meeting, the arbitrators ſhould be furniſhed with a ſtate 
of the caſe, and the names of the witneſſes, &c. A ſimi- 
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6 remedy but by perſonal action or ſuit in equity, by arhi- 
& tration, to agree that their ſubmiſſion of their ſuit to 
& the award or umpirage of any perſon or perſons, ſhould 
6 be made a rule of any of his majeſty's courts of re. 
& cord, which the parties ſhall chooſe, and to inſert 
& ſuch their agreement in their ſubmiſſion, or condition 


se of the bond or promiſe, whereby they oblige them. 


N 


“ ſelves reſpe ctively, to ſubmit to the award or umpirage 
& of any perſon or perſons; which agreement being 
& ſo made, and inſerted in their ſubmiſſion, or promiſe, 
& or condition of their reſpe&ive bonds, ſhall or may, 
« upon producing an affidavit thereof made by the wit. 
& neſſes thereunto, or any of them, in the court of which 
& the ſame is agreed to be made a rule, and reading and 
7% filing the ſaid affidavit in court, be entered of record 
& in ſuch court, and a rule ſhall thereupon be made by the 


4 ſaid court, that the parties ſhall ſubmit to, and finally 


& be concluded by the arbitration or umpirage which ſhall 
& be made concerning them, by the arbitrators or umpire, 
& purſuant to ſuch ſubmiſſion; and in caſe of diſobedience 
& to ſuch arbitration or umpirage, the party neglecting or 
ge refnſing to perform and execute the fame, or any part 
thereof, ſhall be ſubject to all the penalties of contemn- 
ac ing a rule of court, when he is a ſuitor or- defendant in 
& ſuch court, and the court on motion ſhall iſſue proceſs 
« accordingly, which proceſs ſhall not be ſtopped or delayed 
* in its execution, by any order, rule, command, or pro- 
& ceſs of any other court, either of law or equity, unleſs 
& it ſhall be made appear on oath to ſuch court, that the 
& arbitrators or umpire miſbchaved themſelves, and that 


* 


4e ſuch award, arbitration or umpi. age was procured by 


% corruption, or other undue means.” The intent of this 
act was to put ſubmiſſions, where no cauſe was depending 
in court, upon the ſame footing with thoſe, where there 
was a cauſe depending ; and it is only declaratory of what 
the law was before, in the latter caſe *. 

A parol ſub "miſſion is not within the ſtatute nor a ſub- 
miſſion in writing, unleſs it is agreed to be made a rule of 
court. But where there is ſuch an agreement, it ſrems 
that the court will enforce the execution of a parol award 


by 


OF ARBITRATION, agg 


by attachment y. A conſent, in the arbitration bond, to 


make the award a rule of court, inſt-ad of the ſubmiſſion, 


will not warrant the interpofition of the cout, under this 
act 2. But where a ſubmiſſion was by bond, and at the 
end of the condition there was this clauſe, And if the ob- 


liger ſhall conſent, that this ſubmiſſion be made a rue of court, 


that then, c. the court on motion held theſe conditional 
words to be a ſufficient indication of conſent, and made 
the award a rule of court a. So where the agreement, to 
make} the ſubmiſſion a rule of court, was no pait of the 
condition, but was there under written, and not ſigned; 
it appearing by afñdavit that the ſubfeription was made, 
before the execution of the bond, it was taken by the 
cou:t to be part of the condition, as an indoiſement by 
way of defeazance is part of the deed; and the ſubmiſſion 
was made a rule of court b. 1 

It will next be proper to confider the award; and the 
mode of enforcing it, by the party in whoſe favour it is 
made, or ot ſetting it aſide, by the oppoſite party. The 
general requiſites of an award are, that it be certain, mu- 
tual and final <, But certainty to a common intent is ſuf- 
ficient 4: And though the award is final, as to all matters 
referred, and decided upon by the arbitrators, yet upon a 
reference of all matters in difference between the parties, 


an award does not preclude the plaintiff from ſuing for a_ 


cauſe of action, exiſting againſt the defendant at the time 
of the reference, upon proof that the ſubject matter of 
ſuch ation was not laid before the arbitrators, nor includ- 
ed in the matters referred e. | 

Where a cauſe is depending, the ſubmiſſion is either 
ſilent with regard to coſts, or they are directed to abide the 
event of the award, or elſe to be in the diſcretion of the 
a1vitrator, The power of awarding coſts is neceſſarily 
c:nſequent to the authority conferred upon the arbitrator, 
of determining the cauſe; and the reaſon why, in reſer- 
ences of thit ſort, a proviſion is frequently inſerted, that 
the coſts ſhall abide the event of the award, is, that the 
arbitrator may not have it in his power to | with-hold coſts 


Barnes, 84.2 IN 1178. 1 Salk; 72. 1 Ld. taym. 674. S. C. 
d Barnes, 55.1 © See Bac. Abr. tit. Arbitrament, 3 and Y on Awards, 41 
Bur, 274: *4 T. R. 146. 
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from the party who is in the right: But that is to be con- 
ſidered as the reſtriction of a power, which he\, would 
otherwiſe neceſſarily have, of allowing coſts at his eleQtionf, 

Where the coſts are directed to abide the event, that 
muſt be taken to mean the legal event: therefore, 
where an action of treſpaſs was brought for pulling down 
the plaintiff's gates, and aſſaulting him, and the defendants 
pleaded not guilty to the whole declaration, and juſtified, 
as to all the counts but one, under different rights of way; 
and the arbitrator awarded a right of way to the defend- 
ants, different from any of thoſe ſet forth, and gave five 
ſhillings damages to the plaintiff, for the aſſault as having 
been committed, when the defendants were attempting to 
exerciſe a right of way, negatived by the arbitrator ; the | 
court held that the plaintiff could recover no more col 
than damages, the award of the arbitrator not being tanta- 
mount to a judge's certificate, under the 22 and-23 Car. Il, 
c. 96. Where the coſts are left to the diſcretion of the ar- 
bitrator, he can only award common coſts, as between 
party and party, and has 'not the power of awarding colts 

to be taxed or paid, as between attorney and client h. 

Whenever coſts are generally awarded to be paid, it is | 

always underſtood that they ſhall be taxed by the maſter i; 
but he will only tax them, to the time of the reference, 
And where an award was made, that one party ſhould pay 
the other ten pounds, and the coſts of a ſuit depending in 
an inferior court, and then to give mutual releaſes, the 
court held that to pay ſuch coſts as the maſter ſhall tax is 
good; for id certum eſt, Fries. certum reddi poteſt: but this 
is uncertain, and carries it farther than has hitherto been 
allowed |, Where the cauſe goes off upon an ine ffectual 
arbitration, and is afterwards tried, coſts are allowed as 
upon a remanet m. 

The mode of enforcing an award, by the ER in whoſe 
favour it is made, is by ain, or, when the ſubmiſſion i 
made a rule of court, by attachment; and if a verdid has 
been taken for the plaintiff*s ſecurity, by entering up judg- 
ment thereon, and taking out execution. Upon a ſubmiſſion 


f2T.R. 644, 5. £3 T. R. 138. h Cowp. 127. 2 Blac. 1 953.5 P. 
i 2 Str. 737. Barnes, 56, 8. * OT, 58, 123. 11 S. Ik. 75. m 5 But. 
En: t : 


being 
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being made a rule of court, it was formerly holden, that 
the party might proceed both by action and attachment at 
the ſame time n; but a different doctrine has been fince 
hid 8 | 

Where the ſubmiſſion is by deed, with a penalty, an 
action of debt lies upon it, for the non-performance of the 
award; and that, whether the award be for the payment 
of money, or the performance of a collateral act: and an 
action of debt alſo lies, upon a ſubmiſſion by deed, without 
a penalty, or upon a ſubmiſſion in writing, without deed, 
or by parol, where the award is for the payment of mo- 
ney; but where it is for the performance of a collateral 
act, the plaintiff ſnould proceed by action of covenant upon 
the deed, or, if the ſubmiſſion be without deed, by action 
on the caſe p. 1 

Where the ſubmiſſion is by rule of court originally, or 
by order of niſi privs or agreement, which is afterwards 


made a rule of court, the party diſobeying an award is not 


only liable to an action, but alſo to an attachment, as for 
a contempt. And where the original award was loſt, the 


court, on a proper affidavit, granted an attachment upon a_ 
copy of it 4. But before any application is made for an 


attachment, or to ſet aſide an awardr, the ſubmiſſion 
muſt be made a rule of court, if not one already; which 
is done on an affidavit, by one of the witneſſes, of the due 
execution of the bond, or agreement containing the ſub- 
miſſion; and if he refuſe to make it, the court will com- 
pel him 5, But where a matter is referred to arbitrators, 
by rule of court, and they make their award, the court 
will compel a performance of it, as much as if the award 


_ were part of the rule; ſo that a new rule is needleſs t. 


The party having a remedy by action on the award, it 
is diſcretionry in the court, whether or not they will en- 
force it by attachment. And therefore, where there was a 
contrariety of evidence, they would not determine it upon 
athidavits, in a ſummary way u. So, where the defendant 
vas a bankrupt, and incapable of paying the ſum awarded, 
the court refuſed an attachment for non-payment of it v: 


® 1 Salk, 73. © Andr. 299. Caf. temp. Hardw. 106. » 2 Ld. Raym. 
1040. 4 1 Str. 526, 1 4 Str. 1178. » 1 Str. 1, Barnes, 53. t 1 Salk. 71. 
ba Str. 695, „Anon. K. B. 1 Cromp. 2.70, : ' 
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and where a party was taken upon an attachment, for not 
performing an award, after which he became bankrupt aud 


obtained his certificate, the court ordered him to be diſ- 


charged ; for this was a demand for which debt would lie, 
and the a& ſays he ſhall not be arreſted, proſecuted or im- 


pleaded for any debt due before the bankruptcy : it would 
therefore be hard to keep him in cuſtody, when the duty is 


diſcharged v. A feme ſole having agreed to a reference, 


was awarded to deliver up two notes, and pay a ſum of 


money; ſhe married, and the huſband refuſing to pay, it 
was doubted if the court could grant an attachment, 
azainſt both or either of them x. A foreign attachment in 
London, if properly pleaded, is a good bar to an action of 


debt on bond, conditioned for the performance of an 
award y; but it is no anſwer to an attachment in this court, 


for non- payment of the ſum awarded 2. 

In order to proceed by attachment, there 8 be per- 
ſonal notice of the award, and a demand of the money, 
or other thing awarded a; which demand may be made by 
the party himſelf, or by a third perſon, under a power of 
attorney: and at the time ef demanding it, a copy of the 
rule muft be ſerved upon the oppoſite party, and of the 
maſter's allocatur thereon, if the demand is of taxed coſts, 
and alſo a copy of the award, and of the power of at- 
torney, if the demand is made by a third perſon; the ori- 
ginal rule and a!locatur, and alſo the award and power of 
attorney, when neceſſary, being at the ſame time produced 
and ſhewn b. After a demand and refuſal, the court upon 


an aſſidavit thereof, and of the due execution of the award, 


and power of attorney, will grant a rule for an attachment 


niſi, which they will afterwards make abſolute, on an affi- 


davit of ſervice, if no ſufficient cauſe be ſhewn to the con- 


trary. Where a ſubmiſſion to an award is made a rule of 


court, under the ſtatute, there being no action, the affida- 
vits upon which to apply for an attachment, for diſobeying 
the award, need not be intitled in any cauſe ;z but the affi- 
davits in anſwer muſt e: And if an af davit be put into 
court, without any title, the court cannot take notice of it 


w 2 Str, 112 Abs. 1 Cromp. 270. y 1 Ld. Raym. 636. 3 Salk. 49. 
5, C. « Grant v. Haæ: »ding, 4T. R. 313. in nis. 1 Cromp, 270, ® 12 Mod, 
167. * Imp. K. B. 651, 2. < 3 T. R. 601. Ante, 262, 

8 | though 


. 
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| though the adverſe party is willing to waive the objection d. 
The affirmation of a Quaker is not ſufficient to ground an 
attachment, for the non-performance of an award e. . 
Where a cauſe is referred at the trial, and a verdi& 
taken for the plaintiff's ſecurity, and an award is after- 
wards made in his favour, the plaintiff may make his 
election, either to proceed on the award, by action or at- 
tachment, or on the verdia, by moving the court for 
leave to ſign judgment and take out execution, for the 
money awarded f. The affidavit for this purpoſe muſt ſtate 
the due execution of the award, and the demand and refuſal 
of the money, in like manner as on moving for an attach- 
ments: And if no cauſe be ſhewn to the contrary, the 
rule niſi will be made abſolute. | 

The mode of ſetting aſide an award is by application t 
the court, founded on ſome objection to its legality, appear- 
ing on the face of the award itſelf, or elſe on an affidavit 
of ſome irregularity, as want of notice of the meeting b, 
or colluſion or groſs miſbehaviour of the arbitrators 1 ; 
And upon ſuch an application, every ground of relief in 
equity, againſt an award, is equally open in this court k. 
Or the objections to the award may be ſhewn for cauſe, 
againſt an attachment. But the court on motion will not 
enter into the merits at large; for if they did, no perſon 
would ever undertake to be an arbitrator l. And they will 
not ſet aſide the award of an umpire, becauſe he received 
evidence from the arbitrators, without examining the wit- 
neſſes, unleſs he were required to re-examine them, before 
the making of his award m. 

By the ſtatute 9g & 10 . III. c. 15.S 2. © Any ar- 
* bitration or umpirage, procured by corruption or undue 
means, ſhall be judged and cfteemed void and of none 
effect, and accordingly be ſet aſide by any court of law 
or equity, fo as complaint of ſuch corruption or undue 
practice be made, in the court where the rule is made 
for ſubmiſſion to ſuch arhitration or umpirage, before 
the laſt day of the next term after ſuch arhitration or 
umpirage made and publiſhed to the parties a.“ 


cc 


12 T. R. 643. e 1 Str. 441. f1 Salk. 84. * Imp. K. B. 653. Barnes, 
6. 1 S:1k,7" but lee 3 Atk. 529. i 3 Atk. 529. £ Bur, 301. k 3 Bur, 
1253, 9. 11 Salk. 71, 1 Str. 301. 3 Alk. 529. 2 Bur, 701. 4 T. R. 589. 
+ Cowp. 23. Barnes, 35. | | 
9 5 And 
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And where the application is to refer back an award to 
the ſame arbitrator to re-conſider it, on the ground that he 
had not ſufficient materials before him, it muſt be made 
within the ſame time; although the arbitrator be not 
charged with corruption or undue means o. But the 9 and 
10 W. III. c. 15.8 2. which limits the time of complain- 
ing againft awards, to the laſt day of the next term after 
the award made, extends not to ſuch as are made in pur- 
ſuance of an order of niſi privs, but only where the ſub- 
miſſion is by obligation p. And where the objections ariſe 
upon the face of the award, it ſeems they may be made at 
any time d. | | 


„2 T. R. 781. x 1 Str. 301, 4 Bur, 701, 4 Barnes, 57. 
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CHAP. XXXVII. 


/ 


OF TRIALS BY THE COUNTRY, AND THEIR Net- 
DENTS. 


"TRIALS by the country are at bar, or niſi privs. Be- 
4 Z fore the ſtatute Weſim. 2. (13 Ed. I.) c. 30. civil 
cauſes were tried either at-the bar of the court, or, when 
of no great moment, before the juſtices in Eyre : a prac- 
tice having very early obtained; of continuing the cauſe 
from term to term, in the court above, provided the juſ- 
tices in Eyre did not previouſly come into the county, 
where the cauſe of action aroſe ; and if it happened that 
they arrived there within that interval, then the cauſe was 
removed from the juriſdiction of the juſtices at Weſtminſter, 
to that of the juſtices in Eyre 2. Afterwards, when the 
juſtices in Eyre were ſuperſeded, by the modern juſtices of 
aſſize, it was enacted, by the above ſtatute, © that inqui- 
« ſitions to be taken of treſpaſſes, pleaded before the juſ- 

tices of either bench Þ, ſhall be determined before the juſ- 
tices of aſſixe, unleſs the treſpaſs be ſo heinous, that it 
requires great examination: and that inquiſitions of 
other pleas pleaded in either bench, wherein the exa- 
mination is eaſy, ſhall be alſo determined before them; 
as when the entry or ſeiſin of any one is denied, or in 
caſe a ſingle point is to be inquired into: but inquiſitions 
of many and weighty matters, which require great ex- 
amination, ſhall be taken before the juſtices of the 
benches c, &c.; and when ſuch inqueſts are taken, they 
ſhall be returned into the benches, and there judgment fhall 
be given, and they ſhall be enrolled.” Since the making 
of this ſtatute, cauſes in general are tried at niſi priusz - 
trials at bar being only allowed in ejeAment, and other 
cauics, which require great examination e. 


on Bas ? — 9 r Oy. 5. 
n 1 
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« 3 Blac. Com. 352. Þ This Statute, extending only to the courts of King's 
Bench and Common Pleas, whenever an iſſue is joined in the Exchequer, to 
be tried in the country, there is a particular commiſſion, authoriſing the 
judges of aſſize to try it. Bul. Ni. Pri. 304. © 2 Salk. 648. 
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When the crown is immediately concerned, the Attor- 
ney General has a right to demand a trial at bar d. In all 
other caſes; it is entirely in the diſcretion of the court e, 
governed by the circumſtances of the caſe f: even if the 
parties conſent, ſuch a mode of trial cannot be had, without 
leave of the courts. The grounds on which this trial 
ought to be granted, are the great value of the ſubject 
matter in queſtion, the probable length of the | inquiry, and 
the likelihood that difficulties may ariſe in the courſe of ith, 
In ejefment, it is ſaid, the rule has been not to allow a 
trial at bar, except where the yearly value of the land is 
one hundred pounds i; and value alon= j, or the probable 
length of the inquiry, is not a ſufficient ground fo; it: but 
difficulty muſt concur ; and in order to obtain it upor that 
ground; it is not ſufficient to ſay generally, in an affidavit, 
that the cauſe is expected to be difficult ; but the particular 
difficulty, which is expected to ariſe, ought to be pointed 
out, that the court may judge whether it be ſufficient k. 

If one of the juſtices of either bench, or a maſter in 
Chancery, be concerned, it isa good cauſe for a trial at 
bar, be the value what it may |: and it it ſaid, that ſuch 
trial was never denied to any officer of the court, nor 
hardly to any gentleman at the bar m. The plaintiff may 
have a trial of this nature, by the favour of the court, 
though he 2 ſuc in jormd pauperis": but where the plaintiff 
15 poor, the court will not grant it to the defendant, unleſs 
he will agree to take niſi prius coſts o. In London, it is ſaid, 
a cauſe cannot be tried at bar, by reaſon of their charter; 

which exempts them from ſerving upon juries out of the 
city p. And where the cauſe of action ariſcs in a county 
Palatine, it has been doubted whether this court can com- 
pel the inhabitants of the palatinate to attend as jurors 4. 


4 x Str. 32, 644. 2 Str. 816. 1 Barnardiſt. K. B 88. S. C. e Say. Rep. 
79. fi T. R 367, £2 Lil. F. R. 608. 1 Str. 696. * Per Kenyon, arg. 
Doug 437. and ſce 1 T. R 363 i 1 Barnardift. K. B. 141. but ſce 1 Str. 


479. j 2 Salk. 648. k Say. Rep. 79. and fee 2 Lil. P. R. 604. 1 Barnardiſt, 


K. B. 14:. 1 1 Sid. 407 m 2 Salk. 651 6 Mod. 123. 8. C. but ſee 2 Lil. 
P. K 608. n 12 Myd, 318 » 2 Salk 648, Dong. 421 but ſce 2 Barnardiſt. 
K.3B.*1 46. -# 2 Lil. P. KR. 607, 2 Salk 644 But nite, the great cauſe of 

Lockyer againſt the E India Company was tried at bar, (M. 2. Geo. III) 
by a ſpecial jury of Merchants of Lobos! 2 Salk, 644. 1 . R 366. In that 
ca'e, hov ever, the jury conſcnted to be ſworn, and waive their privilege. 2 
It. 136. 4 Say. Rep. 47. aud ice 1 T. R. 363. 
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A trial at bar is never granted before iſſue joined er, ex- 
cept in efeAment ;z in which, as iſſue is very ſeldom joined 
till the term is over, it would a:cerwards be too late to 
make the application 5. This ſort of trial ſhould regularly 
be moved for, in the term preceding that in which it is in- 
tended to be had; as in Hilary for * and in Trinity 
for Michaelmas termt, except where lands lie in Middle- 
ſex"; and it is never allowed in an iſſuable term , unleſs 
the crown be concerned in intereſt wv, or under very parti- 
cular and preſſing circumſtances x. In Fafter term, they 
did not formerly allow more than ten trials at bary; and 
they muſt have been brought on, a fortnight at leaſt before 
the end of it 2, to allow ſufficient time for the other buſt- 
neſs of the court. | | 

Antientlv, there was no other notice given of ſuch trial, 
than the rule in the office; but now there muſt be fificen 
days notice a. The plaintiff however, as in other caſes, 
may countermand his notice, and prevent the cauſe from 
being tried at the day appointed ; after which, it cannot be 
brought to trial again, unleſs ſome new day be appointed 
by the court b: and it is ſaid, that a ſecond rule cannot be 
made for a trial at bar, between the ſame parties, in the 
ſame terme. Previous to giving notice, the day appointed 
for the trial muſt be entered with the clerk of the papers d; 
and it could not formerly have been on a Saturday e, or the 
laſt paper day in term, except in the king's caſe f. | 

A trial at bar is had upon the venire facias or diftringas, 
&c. as at common law, without any clauſe of ai prius 
and it is moſtly by a ſpecial jury of the county where the 
action is laid g. Six days notice at leaſt onght to be given 
to the jurors before the trial h; and if a ſufficient number 
do not attend to make a jury, the trial muſt be adjourned, 


T2 Lil. P. R. 238, 608. 12 Mod. 331. 1 Str. 696. 2 Barnardiſt. K. B. 12g. 
1 T. R. 364. in notis. Say. N. p. 165, t2 Lil. P. R. 603, 611 © 2 Salk, 
649. » Fitzgib 267 Per Blr juſt. in Coleman v. city of Lenden, M 21 Geo, 
III. „2 Lil. P. R. 603. R M 4 Ann. (e). 1 Str. 82. 2 Lil. P. R. 61 16, 
Str. 62. 1 Barnardiſt K. B 370. 12 lil. P. R 609, = Id. 609. 1 Salk. 
649. R M 4 Ann, (c). © Fitzgib 267. «2 Lil PR 608. e Id 601. 
t2 Salk 625. 2 Lil. P. R 123 1 Sal, 4086. R. T. 8 W. III. 1 Bur. 292. 
but ſee Doug. 438 where the trial was had, by cenſert, by a jury of a different 
county; and in Wales or Berwick upon Tweed, & or where an impartial 
trial cannot be had, the jury muſt come frem the next Engliſh or adjoining 
county, whhre the king's writ of venire runs, 1 T. K 263. h Say. Rep. 30. 


; and 
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and a decem or odo tales awarded, as at common law i; for 
the parties in this caſe cannot pray a tales upon the ſta- 
tutes k. And no writ of alias or pluries diſtringas, with a 
tales, for the trial of iſſues at the bar, ſhall be ſued out, 
before the precedent writ of diftringas, with a panel of the 
names of the jury annexed, ſhall be delivered to the ſecon- 
dary of this court, to the intent that the iſſue forfeited by 
the jury, for not appearing upon the precedent writ, may 
be duly eſtreated |. After a trial at bar, if the parties be 
diſſatisfied with the verdict, they may move for a new 
trial, as in other cafes m 5 


Trials at niſi prius are always had in the county where 
the venue is laid, and where the fact was, or is ſuppoſed to 
have been committed z except where the venue is laid 
in Wales, or Berwick upon Tweed o, &c. or in a county 
where an impartial trial cannot be had, in which caſes the 
cauſe ſhall be tried in the next Engliſh or adjoining county, 
where the king's writ of venire runs p. : 

The parties being prepared, and ready to proceed to 
trial, the cauſe is entered with the clerk of the papers, on a 
trial at bar, or with the marſhal at i prive. The old rule 
for entering caufes in London or Middleſex was, that unleſs 
they were entered with the chief juſtice, two days before 
the ſittings, upon which they were to be tried, the marſhal 
might enter a ne recipiatur, at the requeſt of the defendant 
or his attorney 4. And this rule till holds, with regard to 
trials at the fittings in term. But if a cauſe was to he 
tried at the fittings after term, no ne recipiatur could be 
entered, until after proclamation made, by order of the 
chief juſtice, for bringing in the record; and then, if the 
record was not brought in, the defendant's attorney might 


enter a ne recipiatur 1 


is T. R. 437, 8. 462. = 35 Hen. VIII. c. 6. 4 & 5 Ph. & M. c. 7. 5 El. 
E. , 14 Kl. e 5. 7 * 8 W. III. c. 32. 3 12 Lil. P. R. 123. 8. 
Rep. 462, 466. 2 Ld. Raym: 1358. 1 Str. 584. S. C. 2 Str. 1105. 1 Bur. 
395. S.P 3 Bur. 1334. 2 Bur. 859, » 1 T. R. 363. 4 R. H. 15 and 


At 


16 Car. II. reg. 3. 1 R. M. 4 Ann. (a). 


— 
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At preſent, the practice with regard to entering cauſes for 


trial, at the ſittings after term or aſſizes, ſtands thus: In 


Middleſex, no record or writ of nifi prius will be received, 
at any ſitting after term, unleſs the ſame ſhall be delivered 
to and entered with the marſhal, within two days after the 
laſt day of every term; and in London, no record of ni 
Prius will be received, at any fitting after term, unleſs the 
ſame ſhall be delivered to and entered,' with the marſhal, 
the day before the day to which the fittings in London ſhall 
be adjourned, by nine in the evening 5. At the afſizes, the 
writ and record are entered together t: and no writ and 
record of niſi prius ſhall be received, in any county in 
England, unleſs they ſhall be delivered to and entered with 


the marſhal, before the firſt ſitting of the court, after 


the commiſſion day, except in the counties of York and 


Norfolk, and there the writs and records ſhall be delivered 


to and entered with the marſhal, before the firſt ſitting of 
the court, on the ſecond day after the commiſſion 
day, otherwiſe they ſhall not be received u. And both 
in Lenden and Middleſex, as well as at the afſizes, every 
cauſe ſhall be tried in the order in which it is entered, be- 


ginning with remanets, unleſs it ſhall be made out to the 


ſatisfaction of the judge, in open court, that there is rea- 
ſonable cauſe to the contrary; who thereupon may make 
ſuch order for the trial of the cauſe, ſo to be put off, as 
to him ſhall ſeem juſt v. Special jury cauſes are appointed 
for particular days: and in London and Middleſex no cauſe 
can be tried by a ſpecial jury, unleſs the rule for ſuch jury 
be drawn up, and the cauſe marked as a. ſpecial jury, in 


the marſhal's book of cauſes, before the adjournment-day 
after each term w. 


The cauſe being entered, ſtands ready for trial, at the 
bar of the court, or before the judge at niſi privus - and 
previous to its coming on, a brief ſhould be prepared fer 
each party, and delivered to counſel; containing a ſhoit 


* Netice, M. 17 Geo. II. tR.T. 10 & 11 Geo. Il. „R. H. 14 Geo. Il. 
dome rule aud netice, M. 17 Ceo, II. R. T. 30 Geo. III. 
1 | X 


abſtract 


— 
——— 


— — = — 


- rr ir rien ng 
— 2 — 
— A — 
— 2 
— XL — 
— mY —— — 


— 
A tro >> 


* " 
K DIDDY — — — . — — 
" * - — — . —— — = —— — - — 
—_ — — : C 
— IE Cn — r — u— —— 
— Wl T CER I - — — — — 
- a : a 5 

JT 


— ation, + -— > h 2 — =>" 
— 3 — 

N — — HH SET ay 3p Se p . I — yon — 

_ r —_ — — — — — — 2 
5 2 2 bor rn hs I N — — —— 2 — = 

A 2 _ p— " — — 

——— an _ — — — — — 

- 


— 6 — — 


306 O F r L 24 


abſtract of the pleadings, a clear ſtatement of the caſe, 
and a proper arrangement of the proofs, with the names of 
the witneſſes. The grand rule to be obſerved in drawing 
briefs, as it is well expreſſed in a late uſeful publication, 
conſiſts in conciſeneſs with perſpicuity. 

When the cauſe is called on, the defendant may plead 
any matter of defence, ariſing after the /aff continuance, or 
as it is called in French, puis darrein continuance, or in Latin, 
poſt ultingam continuationem and ſuch a plea may be pleaded, 
after the jury are gone from the bar; but not after they 
have given their verdict y, The laſt continuance previoy 
to the ſittings or aflizes, is the day of the return of the 


venire facias, from whence the plea is continued, by the 


award of the diſiringas, to the next term, unleſs the chief 
Juſtice or judges of aſſize ſhall firſt come on the day of nj} 
prius *, And on this day, if any matter of defence ha 
ariſen after the laſt continuance, it may be pleaded bj 
the defendant; as that the plaintiff has given him a releaſe, 


or is a bankropt, outlawed or excommunicated : So it may 


be pleaded, that a feme plaintiff is married, or, in debt b 
an adminiſtrator, that the plaintiffs letters of adminiſtration 


are revoked, puis darrein continuance à. 


Theſe pleas are twofold, in abatement and in bar b. If 
any thing happen, pending the writ, to abate it, this may 
be pleaded puis darrein continuance, though there be a pka 
in bar; for this only waives all pleas in abatement, that 
were in being at the time of the bar pleaded, and not ſub- 
ſequent matter: but though it be pleaded in abatement, 
yet, after a former bar pleaded, it is peremptory, as vel 
on demurrer as on trial; becauſe, after pleading in bar, 
the defendant has anſwered in chief, and therefore ca 
never have judgment to anſwer over e. After a plea in bat, 
if the defendant plead a plea puis darrein continuance, this i 
a waiver of his bar, and no advantage ſhall afterwards be 
taken of it d. 


* Sellen's praQtice, 452. » Pearſen v. | Parkin, H. 3 Geo. I. Bul. Ni. Fr. 
310. = Bul Ni. Pri. 310. and ſce Dyer, 351. 1 Bla. Rep. 497. for the tim: 
fo which the plea 15 continued. 2 Bul, Ni. Pri. 359. » Gilb, C. P. 185 
Aleyn, 66, Id. ibid, Freem. 252. 4 1 Salk, 178. 
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The great requiſite of theſe pleas is certainty e; and it is 
not good pleading to ſay, generally, that after the laſt con- 
»inuance ſuch a thing happened, but the time and place 
muſt be preciſely alledged*. The form of the plea, if ar 
nne aſſizes, is as follows: And now at this day, that is to ſay, 
„c. comes the ſaid C. D. by S. S. his counſel, and ſays (if 
Wn bar) {at the ſaid A B. ought not further io maintain this 
gion againſt him the ſaid C. D. becauſe he ſays, that after the 
— day of —— laſt paſt, from which day until —— day of 
i in tien next, ( unleſs the juſtices of our lord the 
ing, aſſigned to hold the aſſixes of our lord the king, in and for 
K county of —— ſhould firſt come on the —— day of —— af 
— in the ſaid county of ——) the action aforeſaid is conti- 
ed, to uit, on fc. at Sc. the ſaid A. B. by his deed dated 
Ec. did releaſe &.; and ſo ſhew the particular matter s. 
In abatement, the plea concludes, by praying judgment of 
the writ, and that the ſame may be quaſbed h; or if the writ 
3s abated de facto, by praying judgment i the court will fur- 
ther proceed i: In bar, the concluſion of the plea is, hat the 
plaintiff ought not further to maintain his aflion, and not, that 
the former wr ef apr not be taken; becauſe it is a ſubſtan- 
ve bar in itſelf, and comes in place of the former, and 


It herefore muſt be pleaded to the action. „„ | 
a There are likewiſe ſome pleas, which may be pleaded at 
ka eius, that cannot properly be termed pleas puis darrein 
hat ntinuance, becauſe the matter pleaded need not be expreſs- 
ub- mentioned to have happened after the laſt continuance ; 
ent, in treſpaſs, that the plaintiff was outlawed for felony Kk: 
well 0 the defendant may plead, that the plaintiff was covert 
bar, dn the day of the writ purchaſed ; but he cannot plead, 
can hat the plaintiff took Baron, pending the writ, without 
bats leading it after the laſt continuance : the diverſity ſeems to 
is, between ſuch things as diſprove the writ in fact, and 
s be uch as diſprove it in law 1, 
Pleas after the laſt continuance, being productive of de- 
bY, are ſubject to the ſime ſort of reſtraints as pleas in 
* batement: They muſt be verified on oath, before they are 
E a a 
FF *Yelv. 141. Cro. Jac. 261. Fieem. 112. 2 Lutw. 1143. 2 alk. g19. 2 
Pill. 139 © Bul Nt, Pri. 309. £8 Bul Nt, Pri. 310. -Þ Gilb. C. P. 10g. 2 
The BN, 1123 i 3 Lev, 120 Bul. Ni Pri. 311. j Cro Eliz 49. 2 Lutw. 1143. 


ul. 1. Pri. 310. bur fee Dver, 361. in marg, * Thel. Dig. 204. 1 Bro. 
I. Centinuarce, pl. 37. Bul. Ni. Pri. 310. | 


* allowed; 
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allowed em; and they cannot be amended, after the aſſche; 
are over n: There can be but one plea puis darrein contim- 
ance o; and ſuch a plea cannot be pleaded, after a demur- 
rer p. But if a plea puis darrein continuance be filed, and 
verified on oath, the court cannot ſet it aſide on motion, 
but are bound to receive it d. ee 

When a plea puis darrein continuance is put in at the afſize,, 
the plaintiff is not to reply to it there; for the judge ha 


no power to accept of a replication, nor to try it, bu 
ought to return the plea, as parcel of the record of »j 


prius"; and if the plaintiff demur, it cannot be argue 
there s. Where a plea is certified on the back of th: 
poſtea, and the plaintiff demurs, if the defendant, on the 
expiration of a rule given for him to join in demurrer, re- 


fuſes to do ſo, the plaintiff may ſign judgment t. 


Previous to ſwearing the jury, the plaintiff may with. 
draw the record, and by that means prevent the cauſe from 
being tried. But otherwiſe the trial proceeds: and as the 
jury are called, they may be challenged. „ 

Challenges are of two ſorts; firſt, to the array; and 
ſecondly, to the polls. Challenges to the array are 41 
once an exception to the whole panel, in which the ju) 
are arrayed or ſet in order by the ſheriff in his return; and 
they may be made upon account of partiality, or ſome de- 
fault in the ſheriff, or his under- officer who arrayed th: 
panel. And, generally ſpeaking, the ſame reaſons that be. 
fore awarding the venire, were ſufficient to have directed 
it to the coroners or eliſors, will be alſo ſufficient to quaſi 
the array, when made by any officer, of whoſe partiality 


m Freem. 262. 1 Str. 493. „ Yelv. 181. Freem. 2g2. Bul. Ni. Pri. 30% 
e Bro. Abr. Tit. Contizuance, fl. 5, 41. Jenk. 160, Gilb. C. P. 105. 71 ous 
493. cites Mo. 871. but fee Hob. 8&1. contra a4 2 Will, 137. 3 T. R. $54 
but ſee Jenk go. Velv. 180. and Bul. Ni. Pri. 309. where it is ſaid to de! 
the breaſt of the judge, whether he will accept ſuch plea or not, that is, whe- 
ther he will, or will not proceed in the trial. And in Say. Rep. 268, 4 plea 
puis darr ein continuance was ſet aſide, becauſe the matter of it aroſe befare 5 
laſt continuance, 1 Yelv. 180, Cro. Jac. 261. S. C. Freem. 251. 2 Mod. 307. 
S. C. * 2 Mod 307, t Freem, 252. Bul. Ni. Pri. 311. 


there 


o 


OF CHALLENGING JURORS, 309 


there is any good ground of fufpicion. Aﬀﬀo, tho? there 
de no perſonal objection againſt the ſheriff, yet if he ar- 
rays the panel at the nomination, or under the direction of 
either party, this is good cauſe of challenge to the array. 
Challenges to the polls, in capita, are exceptions to par- 
ticular jurors; and, according to Sir Edward Coke a, they 
are of four kinds; firſt, propter honoris reſpeflum, as if a 
lord of parliament be impanelled on a jury, in which caſe 
he may challenge himſelf, or be challenged by either party. 


j Secondly, propter defeflum, as if a juryman be an alien 
1 born, or a ſlave or bondman; ſo if he be not reſident in 
he the county, or have not the neceſſary qualification of eſtate, 


All incapable perſons, as infants, ideots, and perſons of 
non. ſane memory, are likewiſe excluded upon this ground v. 
Thirdly, propter affectum, as that a juror is of kin to either 
party within the ninth degree w, that he has been arbitra- 
tor, or declared his opinion on either ſide, that he has an 
intereſt in the cauſe *, that there is an action depending be- 
tween him and the party, that he has taken money for 
his verdict, or even eat or drank at either party's expence, 


the that he has formerly been a juror in the ſame cauſe, that 
om he is the party's maſter, ſervant, tenant y, counſellor, 
the ſteward or attorney, or of the ſame ſocicty or corporation 


with him. All theſe are principal cauſes of challenge: be- 
ſides which, there are challenges to the favour, where the 
party objects only on account of ſome probable grounds of 
ſuſpicion, as acquaintance, and the like; the validity of 
which muſt be left to the determination of friere, who, in 


de- caſe the firſt man called be challenged, are two indifferent 

the perſons named by the court; and, if they try one man 

be. and find him indifferent, he ſhall be ſworn; and then he 

Qed and the two triers ſhall try the next; and, when another 
aſh is found indifferent and ſworn, the two triers ſhall be ſuper- 
jality ſeded, and the two firſt ſworn on the jurv ſhall try the 

x reſtz, Fourthly, jurors may be challenged propter delidlum, 

9 as for a conviction of treaſon, felonv, perjury, or conſpi— 

. $6 racy; or if, for ſome infamous offence, he has received 

hos judgment of the pillory, tumbrel or the like, -or to be 

1 pe branded, whipped or ſtigmatized; or if he he outlawed or 

gre Ie | 

4 55 


« laſt. 156. » Gilh C. P. gs, » Finch, L. 401. * 3 Bur. 1886. 
Sub. C. F. 93. Co. Lit. 168. 


excommunicated, 
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excommunicated, or hath been a of falſe verdiß, 
premunire, or forgery. A juror may himſelf be examine 
on his voire dire, with regard to ſuch cauſes of challenge 
as are not to his diſhonour or diſcredit; but not with regatt 
to any crime, or any thing which tends to his difgrace Or 
diſadvantage 4. 

By the balloting act, we may remember, the names ani 
additions of the jurors are to be written on piece 
of parchment or paper, of equal ſize, and delivered 
to the marſhal, by the under-ſheriff or his agent; and ar: 
to be rolled up, by the direction and care of the marſha} 
all as near as may be in the ſame manner, and put goin 
in a box or glaſs, to be provided ſer the purpoſe b. And 
by the ſame act e, „ when any cauſe ſhall be brought on 
< to be tried, ſome indifferent perſon, by direction of the 
* court, may and ſhall, in open court, draw out twelve «f 
« the ſaid parchments or papers, one aſter another; and 
<« if any of the perſons whoſe names ſhall be ſo drawr, 
«* ſhall not appear, or be challenged and ſet aſide, then 
e ſuch further number, until twelve perſons be drawn 
„ who ſhall appear, and, after all cauſes of challenge, 
4 ſhall be allowed as 25 and indifferent; and the ſaid 
. twelve perſons ſo firſt drawn and appearing, and ap- 
* proved as indifferent, their names being marked in the 
ec panel, and they being ſworn, ſhall be the jury to try the 
« ſaid cauſe; and the names of the perſons ſo drawn and 
5+ ſworn, ſhall be kept apart by themſelves, in ſome other 
*© box or glaſs. to be kept for that purpoſe, till ſuch 
“ jury ſhall have given in their verdict, and the ſame 
% is recorded, or until ſuch jury ſhall, by conſent of 

the parties, or leave of the court, be diſcharged ; and 

then the ſame names ſhall be rolled up again, "an re- 
turned to the former box or glaſs, there to be kept, witl 
the other names remaining at that time undrawn, and 

Co toties "papa as lan as any cauſe remains then to bt 

tried.” | | 
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For more of etallenges, fee Co Lit. 156, &c. Gim. C p. c. 8 Bac, Abr. 
tit. farts, (E). 3 Blac. Cons. 358, & c. b Arte, 513, 16. 3 Gco. il, c, 
25.Y 17. ne, 
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Where a view is allowed in any cauſe, it is provided by 


% the ſame ſtatute d, that the jurors who took the view, or 
5 ſuch of them as ſhall appear, ſhall be firſt ſworn upon 
ar the jury to try the cauſe, before any drawing as afore- 
5 ſaid; and ſo many only ſhall be drawn, to be added to the 
viewers who appear, as ſhall, after all defaulters and chal- 
nd lenges allowed, make up the number of twelve, to be 
ſworn ſor the trial of the cauſe, | 
n | At common law, if a ſufficient number of jure did 
&: not appear at the trial, or ſo many of them were chal- 
5 lenged and ſet aſide, as that the remainder would not make 
5 up a full jury, there iſſued a writ to the ſheriff, of undecim, 
F decem, or ade tales, according to the number that was defi- 
- cient, in order to compleat the jury e: and this is ſtil} ne- 
tho | ceſſary, on trials at bar f. But now, by the ſtatute 35 
00 Hen. VIII. c. 6. 5 6, 7, 8, (extended to gui tam actions, by 
10 the 4 & 5 Ph. & M. c 7.) © the juſtices of aſſize or niſi 
© & frius, upon requeſt made by the plaintiff or defendant, 
1 &« are authorized to command the ſneriff, or other miniſter 
7 © to whom the making of the return ſhall appertain, to 
f « name and appoint, as often as need ſhall require, ſo 
. « many of ſuch other able perſons of the ſaid county, 
1 © then preſent at the ſaid aſſizes or niſi prius, as ſhall make 
ha up a full jury; which perſons ſhall be added to the 
5 4 former panel, and their names annexed to the ſame; 
10 « and that the parties ſhall have their challenges to the 
be jurors ſo named, added and annexed to the ſaid former 
ich „ panel, as if they had been impanelled upon the venirę 
_ « factas;, and that the ſaid juſtices ſhall and may procee 
of * to the trial of every ſuch iſſue, with thoſe perſons that 
ind * were before impanelled and returned, and with thoſe newly 
ah added and annexed to the ſaid former panel, in ſuch wiſe 
im * as they might or ought to have done, if all the ſaid 
8 jurors had been returned upon the writ of venire factas ; 
be * and that every ſuch trial ſhall be as good and effect ual 
in the law, to all intents and purpoſes, as if ſuch trial 
1 bad been had, by twelve of the jurors impane ed and 
_ * returned upon the writ of venire facias.” The qualiſi- 
* cation of a talaſnan, in point of cſtate, is only five pounds 
1814. © Cub. C. E. 73. is HR. 457, 8, 462, 
Er | | „ per 
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ſheriff is dire &ed to return ſuch perſons, to ſerve upon the 
tales, as ſhall be returned upon ſome other panel, and then 
attending the court. Hence it is uſual, to draw their name; 
out of the box; though where it is deſired by the gentlc- 
men of the panel who appear, and conſented to by the 
1 parties, the ſheriff may return ſuch other gentlemen as 
1 can be procured to attend >. The plaintiff may avoid a 
6 nonſuit, by refuſing to pray a ales i: and after a juror 
has been challenged on the principal Naar he ought not to 
'K be ſworn as a taleſman k. 

= After the jury are ſworn, the onal is opened, and the 
= trial proceeds, unleſs the parties agree to withdraw a Juror; 
4 which is frequently done, at the recommendation of the 
14 judge, where it is doubtful whether the action will lie, 
1 | and in ſuch cafe the e is, that each Party pays 

| his own coſts. YO | | 


wn. 
— 


—— 
E 


— 
h — 
— 

4 


* . 
— 
— 

wy cory 


— 2 — 
— 3s 
— —> 


— 
— 2 
—— 

mow 
2 


— 
— - 
— 


— »——— 


— 


In the progreſs of the trial, either party, if there be ac- 
13 may tender a bill of exceptions, or demur to the 
evidence. To underſtand the nature of theſe proceedings, 
„ it ſhould be obſerved, that in the firſt ſtage of that proceſs, 
3 under which facts are aſcertained, tne judge decides, whe- 
. ther the evidence offered concludes to the proof of the 
ſact, which is to be aſcertained; and there is an appeal 
from his judgment, by a bill of exceptions. The admil- 
ſibility of the evidence being eſtabliſhed, the queſtion 4%. 
far it conduces to the proof of the fac, which is to be 
aſcertained, is not for the judge to decide, but for the jury 
excluſively; with which judges interfere in no caſe, but 
where they have in ſome ſort ſubſtituted themſclves in the 
place of the jury in attaint, upon motions for new trials, 
When the jury have aſcertained the fact, if a queſtion 
ariſes whether the fad thus aſcertained maintains the iſſue 
joined 'between the parties, or in other word:, whether 


— 
— — 
_ peg” 00 
2 
> 


Stat. 4 90 5 W. & RI. c. 24. C18. „ Bul Ni. Pri, zos. i 1 Str. 707. 
* Str. 550. 2 ES, Revm; 1440.5. Th | 
| p the 


in the iſſue depending upon the true ſtate of the fact) is in 


favour of one or other of the parties, that queſtion is for 


the judge to decide. Ordinarily he declares to the jury 


what the law is upon the fact which they find, and then 


they compound their verdi& of the law and fact thus 


aſcertained. But if the party wifhes to withdraw from the 


jury, the application of the law to the fact, and all conſi- 
deration of what the law is upon the fact, he then demurs 
in law upon the evidence; and the preciſe operation of 
that demurrer is, to take from the jury, and to refer to the 
judge, the application of the law to the fact l. 

A bill of exceptions is founded upon ſome objection, in 
point of law, to the opinion and direction of the court, 
upon a trial at bar, or of the judge at ni prius, either on 
account of admitting improper evidence m, or rejecting 
that which is proper, over-ruling a challenge, or refuſing a 
demurrer to evidence n, &c. In theſe caſes it is enacted, 
by the ſtatute Weſim. 2. (13 Edw. I.) c. 13. © that if the 
* party write the exception, and pray that the juſtices 
© may put their ſeals to it for a teſtimony, the juſtices ſhall 
“ put their ſeals; and if one will not, another ſhall: and 
if the king, on complaint made of the juſtices, cauſe the 
record to come before him, and the exception be not 
found in the roll, and the party ſhew the exception 
written under the ſeal of the juſtice affixed, the juſtice 
ſhall be commanded that he appear at a certain day, 
to confeſs or deny his ſeal; and if the juſtice cannot 
* deny his ſeal, judgment ſhall be given, according to the 
exception, as it may be allowed or diſallowed.” This 


« 


ſtatute extends to trials at bar, as well as thoſe at ni prius; 


but it has been doubted, whether the ſtatute extends to cri- 
minal caſes o. If a judge allow the matter to be evidence, 
but not concluſive, and ſo refer it to the jury, no bill of 
exceptions will liez as if a man produce the probate of a 
will, to prove the deviſe of a term for years, and the judge 
leave it to the jury; becauſe though evidence be conclu- 
live, yet the jury may hazard an attaint, if they pleaſe, 


H. Blac, 2 V. 205, 6. mi Salk. 284. ® Cro. Car. 341. and fee Show, 


P. C. 120, © See the caſes referred to in 1 Bac, Abr. 325, aud Bul. Ni. Pri, 
416, Noe 
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the law ariſing upon the fact, the queſtion of law involved 


3:4 OF BILLS OF EXCEPTIONS. 


and the proper way had been, to have' demurred to the 
evidence p. 

The bill of exceptions muſt be tendered at the trial: for 
if the party then acquieſce, he waives it, and ſhall not re- 
ſort back to his exception, after a verdi& againſt him, 
when perhaps, if he had ſtood upon his exception, the 
other party had more evidence, and need not have put the 
cauſe on that point. The ſtatute indeed appoints no time; 
but the nature and reaſon of the thing require, that tho 
exception ſhould be reduced to writing, when taken and 
diſallowed, like a ſpecial verdict, or demurrer to evidence: 
not that they need be drawn up in form, but the ſubſtance 
muſt be reduced to writing, while the thing is tranſacting, 
becauſe it is to become a record. 

On tendering the bill, if the exceptions therein are truly 
ſtated, the judges ought to ſet their ſeals, in teſtimony that 
ſuch exceptions were taken at the trial: but if the bill con- 
tain matters falſe, or untruly ſtated, or matters wherein 
the party was 'not over-ruled, the judges are not obliged 
to affix their ſcals; for that would be to command them to 
atteſt a falſity r. If the judges refuſe to ſign the bill of ex- 
exptions, the party grieved may have a writ, grounded 
upon the ſtatute, commanding them to put their ſeals, 
zraxta formam flatuii *, &c. This writ contains a ſurmiſe 
of an exception taken and over-ruled, and commands the 
juſtices, that if it be ſo, they put their ſeals t; upon which, 
if it be returned quod non ita ef}, an ation lies for a falſe 
return, and thereupon the ſurmiſe will be tried, and if 
found to be ſo, damages will be given ; and upon ſuch re- 
covery, there iſſucs a peremptory writ u. 

When the bill of exceptions is ſcaled, the truth of h 
„ 5 contained in it can never 8 be diſput- 

ed: and it is either tacked to the record or not. If it 
be not tacked to the record, it is neceſſary to ſet out the 
whole proceedings; but otherwiſe a more compendious 
form is ſufficient v. A writ of error is then brought, fo 

remove the proccedings into the court above; for a bill of 
<xceptions is only to be made uſe of upon a writ of error: 


p T. Raym. 404, 5. T. Jon. 146. S. C. «1 Salk. 288, 9. * Show. P. C. 
rz20. 2 Init. 129, Bul. Ni Pri. 316. t Reg. Brev. 162. a 2 lalt. 477. 
* Show. P. C. 120. » Bul. Ni. Tri. 317. . = 


and 
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and therefore, where a writ of error will not lie, there 


can be no bill of exceptions . Upon the return of the 


writ of error, the judge is called upon by writ, either to 
confeſs or deny his ſeal y; and if he confeſs it, the pro- 
ceedings being entered of record, the party aſſigns error 2: 
If the judge deny his ſeal, the plaintiff in the writ of 
error may take iſſue thereupon, and prove it by witneſſes a. 

The judgment on the writ of error, as in other caſes, is 
either that the former judgment be affirmed or reverſed. 
Tf it be reverſed, a venire de novo iſſues; which ſhall be 


made returnable in this court, although the judgment was 


given in the Common Pleas b. 5 

A demurrer to evidence is a proceeding, by which the 
judges, whoſe province it is to anſwer all queſtions of law, 
are called upon to declare, what the law is upon the facts 
ſhewn in evidence, analogous to the demurrer upon facts 
alledged in pieading ©. The reaſon for demurring to evi- 
dence is, that the jury, if they pleaſe, may refuſe to find 


a a ſpecial verdiQ, and then the facts never appear on the 


record d. And the queſtion upon a demurrer to evidence 
being, whether the evidence offered be ſufficient io main- 
tain the iſſue, the party, on ſuch demurrer, cannot take 
advantage of any objection to the pleadings ©. A demur- 


rer to evidence is not allowed in the king's caſe; and there- 


fore if a doubt ariſes, upon the eſfect of the evidence, the 
judge muſt direct the jury to find the matter ſpecially f, 

If a matter of record, or other matter in writing, be of- 
fered in evidence, to maintain an iſſue joined between the 
partics, all the books agree, that the adverſe party may 
inſiſt upon the jury being diſcharged from giving a verdict, 
by demurring to the evidence, and obliging the party of- 
fering the ſame to join in demurrer, or waive the evi- 
dence s: and the reaſon given for it is, that there cannot 
be any variance of matter in writing ®. 'The books alſo 
agree, that if par?) evidence be offered, and the adverſe 
party demurs, he who offers the evidence may join in de- 


z 1 Salk. 234. Rex v. Inhabitants of Preſlon, Bul. Ni. Pri. 316. 1 Blac. 
Rep. 679. Cowp cor but ſee 2 Lev. 236. y 3 Bur. 1693. 1 Blac. Rep. 
886. S. C. = 2 Lotw. 906, 6. ® 2 Inſt. 428. *3T. R. 36. e H. Blac. 2 
V. 205. and lee 3 Sail 122. 4 Bac. Abr. 136. 4 Ter Buller, Juſt, Doug. 134. 
I. 219 * Co, Lit. 74. 5 Co. 104. 5 H. Blac. 2 V. 206, ® Cro, Eliz. 753. 
G . | 
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murrer, if he will. But the language of the old books is 
very indiſtindt upon the queſtion, whether the party offer. 
ing parol evidence ſhall be ob/iged to join in demurrer. Jn 
a late caſe i, which came before the Houſe of Lords, it 
was obſerved, in delivering the opinion of the judges, that 
parel evidence is ſometimes certain, and no more admitting 
of any variance, than a matter in writing ; but it is alfo 
often Tooſe and indeterminate, often circumſtantial. The 
reaſon for obliging the party offering evidence in writing, 
to join in demurrer, applies to the firſt ſort of parol eyi- 
dence ; but it does not apply to parol evidence that is 
looſe and indeterminate, which may be urged with more 
or leſs effect to a jury; and leaſt of all, will it apply to 
evidence of circumſtances, which evidence is meant to 
operate beyond the proof of the exiſtence of thoſe circum- 
ſtances, and to conduce to the proof of the exiſtence of 
other facts In ſuch caſes however, if the party who de- 
murs will admit the evidence of the fact, which evidence 
is looſe and indeterminate, or, in the caſe of circumſtantial 
evidence, if he will admit the exiſtence of the fact, which 
the circumſtances offered in evidence conduce to prove, 
there will then be no more variance in this parol evidence, 
than in a matter in writing; and in ſuch caſe, the party 
ſhall be allowed to demur, and his adverſary muſt join in 
demurrer. But on a demurrer to circumſtantial evidence, 
unleſs the party demurring will diſtinctly admit, upon the 
record, every fact, and every concluſion, which the evi- 
dence offered conduces to prove, it is not competent for 
him to inſiſt upon the jury being diſcharged from giving a 
verdict by demurr ing to the evidence, and obliging the party 
offering it to join in demurrer k: though, if the party of- 
fering the evidence conſent to waive the objection, and 
join in demurrer, every fact is to be conſidered by the 
court as admitted, which the jury could infer in his favour, 
from the evidence demurred to!: and the court will, if 
they can, give judgment upon ſuch evidence m; but other- 
| wiſe a venire de novo muſt be awarded n. | | 
The whole operation of entering the matter upon re- 
cord, and conducting a demurrer to evidence, is and ought 


4 G. frm ard Jen v. Hunter, II Blac. 2 V. 187 k Id. ibid. and fee Alev?, 
16 Sty. Rep. 22, 34. S. C. 1 Doug. 119. 1d. ibid, n H. Blac. 2 V. 109. 
N 
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to be under the direction and controul of the court, uporr 

a trial at bar, or of the judge at niſi prius o; ſubject how- 
_ ever to an appeal, by a bill of exceptions, if the demurrer 
be refuſed p. And where a demurrer to evidence is ad- 
mitted, it is uſual for the court, or judge, to give orders 
to the aſſociate, to take a note of the teſtimony ; which is 
ſigned by the counſel on both ſides and the demurrer is 
affixed to the poſtea a. Upon a demurrer to evidence, we 
have ſeen the damages may be aſſeſſed conditionally by the 
principal jury, before they are diſcharged ; or they may be 
aſſeſſed by another jury, upon a writ of inquiry, after the 
demurrer is determined”: and it is ſaid to be the moſt 
uſual courſe, when there is a demurrer to evidence, to dif- 
charge the jury without further enquiry 5. 


The evidence being gone through, and ſummed up by 
the judge, the jury, if they think proper, may withdraw 
from the bar, to deliberate on their verdict. And they 
are allowed to take with them letters patent, aud deeds 
under ſeal, and the exemplification of witneſſes in Chan- 
ccry, if dead; but not a writing without ſeal, unleſs by 
conſent of parties, nor any evidence but what was ſhewn 
to the court t. If the jury take with them patents, deeds, 
&c. without leave of the court, or writings not under ſeal, 
books, &c. without conſent of the parties, it will not 
avoid the verdict u; though they be taken by the delivery 
of the party, for whom the verdict was given: So, though 
one of the jury ſhew a writing, which was not given in 
in evidence, to his companions. But if the party for 
whom the verdict is given, or any for him, deliver to 
the jury a letter, or ocher writing, not. given in evidence, 
it will avoid the verdict w: And ſo if they examine wit- 
ncfles by themſelves, though to the ſame evidence as was 
given in court . But they may come back into court, to 


„H. Blac. 2 V. 208, „Id. ibid, Cro. Car. 341, 4 Bul, Ni. Pri. 373. 
Arte, 317, 18. Plowd. 410. 1 Ld. Raym 60. Dong. 222. © Cro. Car. 143. 


A. Rol. Abr. 686, u Cro. Eliz, 411. » d. 616, Co. Lit. 227. b. = Cro, 
it, 411. 6 8 


hear 


— — — + ” * os was | * 
— r + ol — 4 ora jg 
5 = _ AP oo ”——= 
7 * — 


— — — —-—3 
a7 We me ———— 
— * - <5 


8 


318 OF A NONSUIT. 
hear the evidence of a thing whereof they are in doubt 5. 
The objeQion in theſe caſes muſt be returned upon the 

poſtea, or made parcel of the record; otherwiſe it will 
not be a ground for ſtaying judgment, or bringing a writ of 
error 2. 

When the j jury have agreed, they return to the bar: but 
before they gave their verdict, it was formerly uſual 
to call or demand the plaintiff, in order to anſwer the 
amercement, to which by the old law he was liable, in 
caſe he failed in his ſuit a; and it is now uſval to call him, 
whenever he 1s unavle to make out his caſe, either by 
reaſon of his not addueing any evidence in ſupport of it, 
or any evidence ariſing in the proper county. The caſes 
in which it is neceſſary that the evidence ſhould ariſe in a. 
particular county, are either where the action is in itſelf 
local; or made fo by act of parliament, as in actions upon 
penal ſtatutes, &c. or where, upon a motion to change or 
retain the venue, the plaintiff undertakes to give material 
evidence, in the county where the action was brought b. 
And there. is this advantage attending a nonſuit; that the 
plaintiff, though he pays coſts, may afterwards bring ano- 
ther action for the ſame cauſe, which he cannot do, after 
a verdict againſt him. | 

A nonſuit can only be at the inſtance of the defendant: 
and therefore where the cauſe at ni prius was called on, 
and jury ſworn, but no counſel, attornies, parties or wit- 
neſſes appeared, on either ſide, the judge held, that the 
only way was to diſcharge the jury; for nobody has a right 
to demand the plaintiff, but the defendant, and the defend- 
ant not demanding him, the judge could not order him to 
be called<. In an action againſt ſeveral defendants, the 
plaintiff muſt be nonſuited as to all, or none of them: 
and therefore, if one of two defondunte ſuffer judgment by 
default, and the other go to trial, the plaintiff cannot be 
nonſuited as to him; but fuch defendant muſt have a ver- 
dick, if the plaintiff fail to make out his caſe d. 

The plaintiff in no caſe is compellable to be nonſuited ; 

and therefore, if he inſiſt upon the matter being left to 


„Rol. Abr. 676, = Cro. Eliz. 616. and fee Bul Ni. Pri. 308. 3 Blac, ; 
Com 376. Þ» 2 Blac, Rep. 1039, © 1 Sir. 267. fee alſo 2 Str. 1117. 2 
T. R. 662, 85 | 
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the jury, they muſt give in their verdict, which is general 
or ſpecial. A general verdict is a finding by the jury, in 
the terms of the iſſue, or iſſues referred to them; and it 
is either, wholly or in part, for the plaintiff, or for the 
defendant. If it be for the plaintiff, or for the defendant. 
If it be for the plaintiff, or for the defendant in replevin, 
the jury ſhould regularly aſſeſs the damages: but when the 
plaintiff is nonſuited on the trial of an iſſue, he cannot 
have contingent damages, aſſeſſed for him on a demurrer e; 
though when the plaintiff in replevin is nonſuited, the jury 
may aſſeſs damages for the defendant f. 

Damages are a pecuniary compenſation for an injury 
and may be recovered in every perſonal action that lies at 
common law, and alſo in every mixed action s; but in an 
action for a penalty given by ftatute to a eommon informer, 
they are not recoverable h, nor in a fcire facias founded on 
the ſtatute of Weſtm. 2. c. 45. for delay of execution i. 


- In ations upon the caſe, treſpaſs, replevin, &c. the dama- 


ges at common law are ſingle, and proportioned to the 
injury complained of; but double or treble damages are 
ſometimes given by ſtatute, in caſes where ſingle damages 
were before recoverable, as upon the 2 Hen. IV. c. 11. for 
wrongfully ſuing in the admiralty court k, upon the 8 Hen. 
VI. c. 9. for a forcible entry |, upon the 43 Eliz. c. 2. in 
actions againſt overſeers of the poor m, and upon the 2 & 
31/.& M Neff. 1. c. 5. for reſcuing a diſtreſs for rent n. 

In an aCtion of debt, for a penalty, the damages at 
common law are merely nominal, unleſs where they exceed 
the penalty o: But where an action is brought upon a bond, 
for the non-performance of covenants, the jury, upon the 
trial or a writ of inquiry, are, by virtue of the ſtatute 8 
& 9 . III. c. 11.88. to aſſeſs not only the ordinary da- 
mazes and coſts of ſuit, but alſo damages for ſuch of the 
breaches as the plaintiff proves; and judgment ſhall be 
entered in the common form, which ſhall afterwards re- 
main as a ſecurity to the plaintiff, againſt future breaches. 


*1 Str. 507, £Comb. 11. 5 Mod. 76. &2 Inſt. 286 * 1 Rol. Abr. 
74. 4 Bur. 2018, 2489. i 3 Bur. 1791. k 10 Co, 116. Dyer, 169. b. 
Carth, 297. Bro. Dam. pl. 19. 10 Co. 118. b. Co. Lit. 257. b. 2 laſt. 289. 
Cro. Elz. $82, m Say, Rep. 214. = Carth 321. 1 Salk, 205. 1 Ld. Raym. 


7 342. Skin. 335. Holt, 172. S. C. 2 T. R. 388, 
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On a declaration conſiſting of ſeveral counts, the jury 
may either aſſeſs intire damages, on the whole or part of 
the declaration, or they may aſſeſs ſeveral damages on the 
different counts p. 
any one or more of the counts be bad or inconſiſtent, 
judgment may be arreſted q ; becauſe it muſt be intended, 
that ſome part of the damages was aſſeſſed upon thoſe 
counts. In order to cure this defect, if there was evidence 
given at the triaF upon ſuch of the counts only as are good 
and conſiſtent, a general verdi& may be altered, from the 
notes of the judge, and entered only on thoſe counts; but 
if there was any evidence, which applied to the other bad 
or inconſiſtent counts, (as for inſtance in an action for 
words, where ſome actionable words are laid, and ſome 
not actionable, and evidence given of both ſets of words, 
and a general verdict), there the poſtea cannot be amended; 
becauſe it would be impoſſible for the judge to ſay, on 
which of the counts the jury had found the damages, or 
how they had apportioned them : in ſuch caſe therefore, 
the only remedy is by awarding a venire de novor: If the 


jury find a verdid for the plaintiff with one penalty, gene- 


rally, in a penal aQion, and the plaintiff apply it to on: 
count, he cannot afterwards apply it to another, though 


the former is bad in law, and though the evidence would | 


have warranted the verdi& on any other count. 

If there be judgment by default as to part, and an iſſu: 
upon other part, or, in an action againſt ſeveral defendants, 
if ſome of them let judgment go by default, and other 


plead to iſſue, there ought to be a ſpecial venire, as well to 


try the iſſue as to inquire of the damages, tam ad triandun 
quam ad inquirendum, and the jury who try the iſſue ſhall 
aſſeſs the damages for the whole, or againſt all the defend- 
ants t. In theſe caſes, when the defendants who plead to 
iſſue are acquitted at the trial, the jury, in ſome inſtances, 
thall aſſoſs damages againſt the defendants who let judgment 
go by default, and in others not. In actions upon contract, 
as covenant u, aſſumpfit v, &c. the plea of one defendant, 
for the moſt part, enures to the benefit of all; for the 


? 1 Rol. Abr. 570. „. 1. « Say. Dam. ch. 25. = Doug. 566; 722. EY 
R. 842. 3 T. R. 448. but ſce 3 Bur. 1237. ſemb. contra. t 11 Co. 5. 
Lev. 63. 1 Sid. 76. 1 Keb. 284. S.C. » Caf. Pr. C. B. 107. Prac. Res, 
102.9. C. 3 T. R. 662. 
contract 


If intire damages be aſſeſſed, and 


E % ̃Üß7tm. . / ᷣ 
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contract being intire, the plaintiff muſt ſucceed upon it 
againſt all or none ; and therefore, if the plaintiff fail at 
the trial, upon the plea of one of the defendants, he can- 
not have judgment or damages againſt the others, who let 
judgment go by default. But in actions of tort, as treſpaſs, 
Kc. where the wrong is joint and ſeveral, the diſtinction 
ſeems to be this, that where the plea of one of the defen- 
dants is ſuch, as ſhews the plaintiff could have no cauſe 
of action againſt any of them, there, if this plea be found 
| againſt the plaintiff, it ſhall operate to the benefit of all the 
defendants, and the plaintiff cannot have judgment or 
damages againſt thoſe who let judgment go by default w; 
but where the plea merely operates in diſcharge of the 
party pleading it, there it ſhall not operate to the benefit 
of the other defendants, but notwithſtanding ſuch plea be 
found againſt the plaintiff, he may have judgment and da- 
mages againſt the other defendants x. R150 | 
If there be a demurrer to part, and an iſſue upon other 
part, or, in an action againſt ſeveral defendants, if ſome of 
them demur, and others plead to ifſue, the jury who try 
the iſſue ſhall aſſeſs the damages for the whole, or againſt 
all the defendants. In this caſe, if the iſſue be tried before 


zh the demurrer is argued, the damages are ſaid to be contin- 
Id gent, depending upon the event of the demurrer. But 
where the iſſue, as well as the demurrer, goes to the 
ſab whole cauſe of action, the damages ſhall be aſſeſſed upon 
its, the iſſue, and not upon the demurrer, | 
ors Where there are ſeveral defendants, who ſever in plead- 
10 ing, the jury who try the firſt iſſue ſhall aſſeſs damages 
Junk againft all, with a ceſſet executio ; and the other defendants, 
hall if found guilty, ſhall be contributory to thoſe damages y. 
nd- In treſpaſs againſt ſeveral defendants, who join in pleading, 
d to if the jury on the trial find them all jointly guilty, they 
ces, cannot aſſeſs ſeveral damages 2. But they may find ſome 
nent of them guilty, and acquit others; in which caſe the da- 
* mages can be afleſſed againſt thoſe only who are found 
galt, euilty: or they may find ſome of the defendants guilty of 
the the whole treſpaſs, and others of part only a, or ſome of 
I. * 21.9. Raym. 1392. 1 Str. 610. 8 Mod. 219. 8. C. = 2 Str. 1108, 124. 
= ?11Co.g. =» Cro, Eliz. 860. 11 Co. 5. 1 Str. 422. 2a Str. 910. 5 Bur, 
Rex %. ® Cro, Eliz, 860. 11 Co. 5. Sty. Rep. 5. 
tract T- them 
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them guilty of part, or at one time, and the reſt guilty of 
other part, or at another time b; in either of which caſes, 
they may aſſeſs ſeveral damages. And where in an action 
againſt ſeveral defendants, the jury by miſtake have aſſeſſed 
ſeveral damages, the plaintiff may cure it, by entering a 
nolle proſequi as to one of the defendants, and taking judg- 
ment againſt the others e; or he may enter a remittitur as 
to the leſſer damages d; or, even without entering a remit- 
titur, he may take judgment againſt all the defendants, for 
the greater damages J. | 335 
Where the jury, upon the trial of an iſſue, have omitted 
to aſſeſs the damages, we have before ſeen in what caſc; 
the omiſſion may be ſupplied, by a writ of inquiry, 
Where the jury give greater damages than the plaintiff ha; 
declared for, it may be cured by entering a remittitur of 
the ſurplus, before judgment f. And in an action for a 
mayhem, the damages may be increaſed by the court, on 
view of the partys | 
On a general verdict, the jury were liable to be attaint- 
ed, if they gave a falſe verdict h. To relieve them from 
this difficulty, it was enacted, by the ſtatute of Weſin. 2. 
(13 Edw. 1.) c. 30. $ 2. That the juſtices of afſize 
„ ſhall not compel the jurors to ſay preciſely whether it 
be diſſoiſin or not, ſo as they ſtate the truth of the fad, 
and pray the aid of the juſtices ; but if they will ſay, of 
their own accord, that it 1s diſſeiſin, their verdi& ſhall 
be admitted at their own peril.” Upon this ſtatute, it 
has become the practice for the jury, when they have any 
doubt as to the matter of law, to find a ſpecrat verdid, 
ſtating the facts, and referring the law arifing thereon to 
the deciſion of the court; by concluding conditionally, 
that if upon the whole matter alledged, the court ſhall be 
of opinion that the plaintiff had cauſe of action, they 
then find for the plaintiff; if otherwiſe, then for the ce- 
fendant i. In finding ſpecial! verdicts, where the points 
are fingle and not complicated, and no ſpecial concluſion, 
the counſel (if required) are to ſubſcribe the points in quel- 
tion, and agree to amend omiſſions or miſtakes in the 


1 Co. 6. Brownl. 233. Cro. Car. 54. © 11 Co. 5. Cro. Car. 239, 243 
* Carth. 19. «4 11 Co, 7. a. Cro, Car. 192. 1 Wilſ. 30, Ante, 315) Le. 
«£ Yelv. 4s. 2 Str. 1110, 1191. 81 Ld. Raym. 176. 3 Salk. 115.8. C. 
Vit. 5. Larne, 153. * Gilb. C. P. 171. i 3 Blac, Com. 377, 8. 
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meſne conveyance, according to the truth, to bring the 
point in queſtion to judgment k. And unneceſſary finding 
of deeds in hec verba, where the queſtion reſts not upon 
them, but are only derivation of title, ought to be ſpared, 
ar found ſhortly, according to the ſubſtance they bear in 
reference to the deed, as feoffment, leaſe, grant l, &c. 
It is alſo a general rule, that in a ſpecial verdict, the jury 
muſt find facts, and not merely the evidence of facts m: 
And if in this, pr any other particular, the verdi& be de- 
fective, ſo that the court are not able to give judgment 
thereon, they will amend it, if poſſible, by the notes of 
counſel, or even by an affidavit of what was proved upon 
the trial"; or otherwiſe, they will ſupply the defect, by 


awarding a venire de novo o. 


If there be a ſpecial verdict, the plaintiff's attorney ge- 
nerally gets it drawn, from the minutes taken at the trial, 
and ſettled by his counſel, who ſigns the draft. It is then 
delivered over to the oppoſite attorney, who gets his coun- 
{cl to peruſe and ſign it; and when the verdict is thus ſet- 
tled and ſigned, it is left with the clerk of nifs prive in a 
town cauſe, or with the aſſociate in the country, who 
makes copies for each party p. The whole proceedings are 
then entered, docketed, and filed of record; after which a 
canciljum is moved for, a rule drawn up thereon with the 
clerk of the rules, the cauſe entered with the clerk of 
the papers, copies of the record made and delivered to 
the judges, and counſel inſtructed and heard, in like man- 
ny ner as upon arguing a demurrer p; only that a ſpecial ver- 
d, dict muſt be ſet down in the paper for argument, within 
four days q, and cannot be ſet down afterwards without 
leave of the court . After judgment given, the prevailing 
party is immediately entitled to tax his coſts, and take out 

execution, without giving a four day-rule for judgment; 
ce. but the other party may have a rule to be preſent at taxing 
coſts. | 
Another method of finding a ſpecies of ſpecial verdi&, 
is when the jury find a verdict generally for the plaintiff, 
but ſubje& nevertheleſs to the opinion of the court above, 


R. M. 1654. § 20. 11d, ibid. m 1 Will, 48. 2 Str. 1186. S. C. n Ante, 
455. » 1.4, Raym. 1521, 1884. 2 Str. 88). 8. C. 1124 8. P. r Imp. K. 
B. 352, © Bur. in pref. IV. Imp. K. B. 352. Id. ibid. 
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on a ſpecial caſe, ſtated by the counſel on both ſides, with 
regard to a matter of law: which. has this advantage over 
a ſpecial verdict, that it is attended with much leſs expence, 
and obtains a much ſpeedier deciſion; the poſtæa being 


ſtayed in the hands of the officer of niſi prius, till the 


queſtion is determined, and the verdi& is then entered for 
the plaintiff or defendant, as the caſe may happen. But, 


as nothing appears. upon the record but the general verdid, 
the parties are precluded hereby from the benefit of a writ - 
of error, if diffatisfied with the judgmefit of the court 


upon the point of law. _ | 


In a ſpecial cafe, as in a ſpecial verdict, the facts proved 
at the trial ought to be ſlate, and not merely the evidence 


of facts u. It is uſually dictated by the court, and ſigned 


by the counſel, before the jury are diſcharged ; and if in 


ſeitling it, any difference ariſes about a fact, the opinion 


of the jury is taken, and the fact ſtated accordingly . 
For the argument of a ſpecial caſe, the ſame ſteps muſt 
be taken, as for that of a ſpecial verdict, except that it is 
not entered of record w. In arguing it, the counſel are 
not permitted to go out of the caſe, and the court muſt 
judge upon it as ſtated x: If it be miſ- ſtated, the parties 
muſt apply to amend; or if it be ſo defeQive, that the 
court are not able to give judgment, they will grant a new 


trial, in order to have it re-ſtated y. | 


Upon trial of the iſſue, a caſe was made, and afterwards 
argued in court, but the fact not being ſufficiently ſtated, 
ſo as the court could give judgment according to the juſ- 
tice of the canſe, it was recommended to the parties, and 
accordingly they agreed, to go to a new trial; where the 
plaintiff was nonſuited. And the queſtion being about the 
coſts, whether the maſter ſhould tax the common coſts of 
a non-ſuit, or take into his conſideration all the former 
proceedings; upon motion for the court's direction to the 
maſtei, it was ordered, that he ſhould tax the defencant 


his coſts upon the whole, as well with relation to the firſt 
trial as the laſt», From the ſtatement of this caſe, it 


does not appear whether, upon granting a new trial, any 
thing was ſaid about the coſts of the former trial, or 


e 3 Blac, Com. 278. 2 Wil, 163. » 1 Bur. in pref. IV. » Imp. K. B. 


353. * 1 Bur, 6174, 1 Str. 300, 3 T. R. 507. 1 Str. 300. 
: ; 1 ; ; whether 
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whether they were directed to abide the event of the ſuit: 
if they were not, it ſeems, from a ſubſequent caſe a, that 
at this day they would not have been allowed. 

The verdict, nonſuit, or whatever elſe paſſes at the trial, 
is entered on the back of tie record of niſi privs; which 
entry, from the Latin word it began with, is called the 
flea. When the cauſe is tried at the fittings in London or 
Middleſex, the aſſociate delivers the record to the party for 
whom the verdict is given, and he afterwards indorſes the 
poſtea from the aſſociate's minutes, on the panel; but when 
the cauſe is tried at the affizes, the aſſociate keeps the re- 
cord till the next term, and then delivers it, with the poſtea 
indorſed thereon, to the party obtaining the verdict b. On 
a motion for a new trial, the paſlea was brought into court, 
and after the new trial hath been denied, the poſtea could 
not be found ; the court on debate ordered a new one to be 
made out, from the record above, and the aſſociate's notes e. 
If the poſtea be wrong, it may be amended by the plea-roll, 
by the memory or notes of the judge, or by the notes of 
the aſſociate or clerk of aſſize d. | _ 


*3T.R.g07, „Imp. K. B. 547. <2. Str. 1264, Au, 455, 
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C H AP. XXXIX. 
GF NEW TRIALS, AND ARREST OF JUDGMENT, &c. 


FTER verdict, or upon a writ of inquiry, either er 
demurrer or judgment by default a, it is incumbent 
on The prevailing party to enter a rule for judgment n, 
cauſa, on the poſſea or inquiſition, with the clerk of the 
rules. This rule expires in four days b excluſive after it is 
entered; and Sunday ©, or any other day on which the 
court doth not fit, is not reckoned one of the four days, 
unleſs the rule be entered on the laſt day of the term, or 
within four days after; during which four days, it is the 


practice to enter theſe rules, as of the laſt day of the 


term: and at the expiration of four days excluſive after en- 
tering ſuch rule, if no ſufficient cauſe be ſhewn to the con- 
trary, judgment may be entered d. The rule for judgment 
ought not to be entered before the day in bank; and it is 
not neceſſary if the plaintiff be nonſuited, for in that caſe 
judgment may be entered nbraodutely after the day in 
bank ©. 

Within the time limited by the rule, the unſucceſsful 
party may move the court for a new trial or inquiry; 
or in arreſt of judgment; or for judgment non ave ves 
redidlo, a repleader, or venire facias de novo. 

The firſt inſtance to be met with in the books, of a new 
* on the evidence, was in the cafe of Wocd and Gunſin, 
A. D. 1665 f. But Holt Ch. J. ſeems to have been of op!- 
nion, that they were more ancient, from the challenge 
to be met with in the old books, that the | juror had before 
given a verdict in the ſame cauſe 3: Yet it does not from 


thence follow that the court granted a new trial upon the. 


evidence: for it might appear to be a miſ-trial upon ti? 
record, or there might be other reafons for awarding a be. 
nire focias de novu b. | 


Py Salk. 390. b 3 S2jk, 215. 6 Mod. 241. 4 Zur. 2130. d R. E. 5 
Ceo, II, reg. 3. fa}, RE. c Geo, I, reg, 3. {a}. fStv, Rep. 462, 466, 
2 Salk. 648. h 2 Str. 998. 
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But whatever might have been the origin of the practice, 
trials by jury in civil cauſcs could not ſubſiſt now, with- 
cut a power ſomewhere to grant new trials. It an errone- 
ous judgment be given in point of law, there are many 
ways to review and ſet it right. Where a court judges of 
facts upon depoſitions in writing, their ſentence or dectee 
may many ways be reviewed and ſet right. But a ge- 
neral verdi& can only be ſet right by a new trial; which is 
no more than having the cauſe more deliberately conſidered, 
by another jury, when there is a reaſonable doubt, or per- 
haps a certainty, that juſtice has not been done. The writ 
of attaint is now a mere ſound in every caſe; in many it 
does not pretend to be a remedy. There are numberleſs 
cauſes of falſe verdicts, without corruption or bad intention 
of the jurors: They may have heard too much of the mat- 
ter, before the trial; and imbibed prejudices, without 
knowing it. The cauſe may be intricate : The examination 
may be ſo long as to diſtract and confound their attention. 
Moſt general verdicts include legal conſequences, as well as 
propoſitions of fact: In drawing theſe conſequences the ju- 
ry may miſtake, and infer directly contrary to law. The 
parties may be ſurprized, by a caſe falſely made at the trial, 
which they had no reaſon to expect, and therefore could not 
come prepared to anſwer. If unjuſt verdicts, obtained un- 
der theſe, and a thouſand like circumſtances, were to be 
concluſive for ever, the determination of civil property, in 
this method of trial, would be very precarious and unſatis- 


taQory i. 2 

It was not formerly uſual to grant a new trial in ej-- 
ment k, or after a trial at bar l, non-ſuit m, or two cencur- 
ring verdicts n; but for the ſake of obtaining juſtice, it may 
now be had in theſe, as well as in other caſes o. Where 
there are two contrary verdicts, it is not of courſe to grant 
a third trial, but the court in their diſcretion will grant or 
retule it, according to circumſtances; there being no rule, 
either at law or in equity, which entitles the loſing party 
in that cafe to the benefit of a third trial, if the ſecond ver- 


i 1 Bur, 393. * 2 Salk. 648. 17 Mod. 37, 186. 2 Salk. 650. S. C. my 
lee. Rep. 532, n 6 Mod. 22. 2 Salk, 649. 1 Str. 692. » 2 Str. 110g. 4 
* 2124. in Lied ment; Sty. Rep. 462, 466. 1 Str. 384. 2 Ld. Raym. 1368. 
» (.2 Str. 1105, 1 Bur. 395. aſter a trial at lar; 4 Bur. 1986 2 Blac. Rep. 
Fg, will, 146, 338. after a nenſuit 5 4 Bur, 210y. aſter two concurring ver- 
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dict be ſatisfactory to the court p. In an inferior court, a 
verdict cannot be ſet aſide, and a new trial had, upon the 

| merits ; but only for icregularity 4: An inferior court how. 
ever has power to ſet afide a regular interlocutory judg- 
ment, in order to let in a trial of the merits. 

The principal grounds or reaſons for ſetting aſide a ver- 
dict or nonſuit, and granting a new tciaf, are firſt, the want 
of due notice of trial“: but if the defendant appears and 
makes defence, he ſhall not Fave a new trial on that 
ground t. Secondly, the miſbehaviour of the prevailing 
party, towards the jury or witneſſes u: but merely defiring 
a juror to appear, is no cauſe for ſetting aſide the verdiQ:, 
Thirdly, the Be anc: of the jury, in caſting lots for 
their verdict w, : but the court will not receive an affi- 
davit of 1 from any of the jurymen themſelves, 
in all of whom ſuch conduct is a very high miſdemeanor*; 
nor will they ſuffer the jury to explain by affidavit the 
grounds of their verdict, or to ſhew that they intended 
ſomething different from what they found 1. Fourthly, 
the court will ſometimes, though ' rarely, grant a new trial, 
on account of the unavoidable abſence of the attornies or 
witneſſes 2, or upon the diſcovery of new and material evi- 
dence, ſince the trial: but a new trial is never granted for 
the default or omiſſion of the parties, their counſel or attor- 
nies, in not coming prepared with, or going into evidence, 
which they were appriſed of, and might have produced, at 
the former trialÞ; or becauſe a witneſs has either from in- 
attention, or the want of being prepared, made a miſtake 
in giving his evidence e; or on account of an objection to 

the competency of witneſles, diſcovered after the trial d. 

Fifthly, the miſdirection of the judge is a good ground for 

[ja new trial ©, or his admitting or refuſing evidence con- 
trary to law f. Sixthly, a new trial may be, and is com- 
| monly, moved for on account of the error or miſtake of the 

jury, in finding a verdi without, « or e to evidence 85 


r 2 Blac Rep 963. 4 2 Salk. 680. 1 Str 113, 392, 499 T1 Bur. 571 
s Bul. Ni Pri. 327. t 2 Salk. 646. 4 Mod. 16. » 1 Str 643. 2 Salk, 
G45 1 Str. 642 ul. Ni. Pri. 32.6. * Say Rep. 100.4 T. R. vt s Bur. 
29667. 2 Blac Rep. 863. 2 T R. 281. bat ſee 1 Bur. 383 ſemb. contre. * 1 
Guik. 645, 6 Mod. 22. ® 2 Blac. Rep. 5866 Þ 2'Salk 647, 653 6 Mod 
32. 1 Str Gon. 1 Will 8 1e. Rep 802., ;F E R (13 0 Say. Rep. | 
7, 41 T. R. 7%. '© > Salk, 649. 4 Will. 273. 6 Mod. 242. $4 Bur. | 
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but where there is evidence on both ſides, it is not uſual to 
grant a new trial b, unleſs the evidence for the prevailin 
party be very flight, and the judge declare himſelf diſſatisfied 
with the verdict i. And it is a general rule, not to grant a 
new trial except for the miſdirection of the judge k, in a 
penal !, hard, or trifling action m, after a verdict for the 
defendant; nor after a verdi& for the plaintiff, where the 
defence is unconſcionable n, and the verdi& is found accord- 
ing to the juſtice and honeſty of the caſe o. Seventhly, a 
new trial may be had for exceſſive damages p; but in that 
caſe, the damages mult be ſuch, as appear at firſt bluſh to be 
outrageous, and indicate paſhon or partiality in the jury: 
and it is not uſual to grant a new trial for ſmallneſs of dama- 
ges q; though inquiſitions, on writs of inquiry, have been 
frequently ſet aſide on that ground r. ns 

A new trial cannot be granted, at the inſtance of one 
of ſeveral defendants*, not for a part only of the cauſe of 
action t; and therefore, where one iſſue out of four was found 
againſt evidence, the court granted a new trial, not only as 
to ſuch iſſue, for that they ſaid cannot be, but for the 
whole u. But then, the iſſue found againſt evidence muſt 
be a material one; for if, out of three iſſues, two are 
againſt evidence, yet if the material iſſue in the cauſe be 
agrecable to evidence, the court will not grant a new 
trial v. VVV | 

The motion for a new trial muſt be made, within four 
days excluſive after the entry of a rule for judgment w; 
and if it be not made within that time, the party complain- 


ing cannot afterwards be heard, on the ſubject of a new 


trial x: and there is no difference in this reſpe& between 
civil and criminal caſes ; though, in the latter, where the 
court have ſeen of themſelves, or it has appeared to them 
on the ſuggeſtion of counſel, that ſubſtantial juſtice has 


h2 Sir, 1106, 1142. 1 Wil. 22. | Say. Rep. 264. and fee 3 Will, 38, 9. 
4 J. R 763. 5 . R. 19. 1. 2 Str. 899, 1238. 1 Wilf. 17. 3 Will. 89. 
= 2 Salk. 644, 648, 653. 1 Bur. 12, 54, 664. 3 Bur. 1306. 2 Blac. Rep. 
851. 2 Salk. 544, 646, 7. 1 Bur. 12, 54. 2 Bur. 664. 4 T. R. 468. oz 
Bur 936 2 Wil 306 2 T. R. 4. P 1 Str. 692. 1 Bur. 609. 2 Wilf. 160, 
108, 244, 252,455. 3 Wil 62. 2 Blac, Rep. 929, 942, 1327. Cp. 230. 
J. KR 297 T. R. 267 41 Salk. 647. 2 Str. 940, 1061. 7 1Str. 4286. 
58 2 Str. 1289. 12 Mod. 276. 2 Str. 814 12 Bur. 1224. 1 Blac. Rep. 
20 S0. n Rex v Pool, E. 1734. Eul. Ni. Pri. 326 » Dexter v. Barrow- 
2 L. 25 Geo. II. Bul. Ns. Pri 326, » Doug. 171. * T. R. 436. » 1d. 
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jt is pretty much of courſe to grant it d. 
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not been Ke they have ſometimes interpoſed, after the 


regular time, and granted a new trial 2. It is a general rule, 


that the party ſhall not move for a. new trial, after he = 


moved in arreſt of judgment &: This rule however extends 
only to caſes, where the party has knowledge of the fad 
at the time of moving in arreſt of judgment; therefore a 


neu trial was granted, after ſuch a motion, on affidavits of 


the jury, that they drew lots for their verdict b. 

An affidavit is neceſſary to move for a new trial, unleſs 
the ground of it appears on the face of the ovidenge'; and 
the rule, if granted, is a rule to thew cauſe; on obtaining 
which, application ſhould be made to the judge who tried 


the old for his report of the evidence, and if he be not 


of the ſame court, his clerk will deliver it to the puiſi 
judge of the court in which the action is brought c, If 
the judge who tried the cauſe declare himſelf ſatisficd 
with the verdict, it hath been uſual, not to grant a new 
trial, on account of its being againſtevidence : on the other 
hand, if he declare himſelf diſſatisfied with the verdi&, 


judge only reported evidence, without declaring himſelf to 
be ſatisfied or diſſatisfied with the verdict, the court were 
under difficulty how to act: they ſeemed inclined however to 
hear it ſpoken to; but, through their interpoſition, the parties 
agreed to abide by the determination of the point of lawe. 
The granting of a new trial is either without, or upon 
yment of the coſts of the former trial, or ſuch coſts are 


directed to abide the event of the ſuit, or nothing is id 


reſpecting them. If a new trial be granted for irregularity 


the coſts of the former trial ought not to be paid f; and: t112 


party applying is, in ſuch caſe, entitled to the coſts of the 
application. Where the plaintiff has been nonſuited, bj tir 
miſtake of the judge in point of law, the court 3 in bis 


veral inſtances, ordered the nonſuit to be ſet aſide w.] 
coſts &: and verdicts have been ſet aſide, in a ſim v mn. 
ner, when they have been obtained by unfair prac' = 


contrary to law and the judge's direction i. But: 


” 2 Ser, 842, 995. 2 gur. 1189. De 797. 5 4 436. 7. a * Tn, 2, 


1 Bur. 334. » Bu! Ni. Pri 323, 6. but 21. whether ſuch aſfi; + +! 
now he received Arte, 328. e Imp. K. B. 260. d Bul. Vi Pri. e Ne 
v. Phillips, 21 Ges. II. Bal. N. Tri. 27. fr2 Mod. 8. 4c 
6 O. Jay. Coſts, 189. 3 Wilſ. 338. b 1 Bur 282. 1 Siy, Coſts, 10% 2 
2444. 1 Blac. Rep. 298. S. C. 1 Blaci Rep. 670. S. P PR, 
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ſpeaking, where a new trial is granted for the error or 
miſtake of the jury, either in finding a verdict without or 
-ontrary to evidence, or in giving exceſſive damages, it is 
always upon payment of the cofts of the former trial k. 
On granting a new trial for the miſbehaviour of the jury, 
the coſts of the former trial were directed to abide the 
event of the ſuit l. Where the coſts of the former trial are 
not ordered to be paid, nor directed to abide the event of the 
ſuit, each party muſt pay his own, and the party ultimately 
ſucceeding is not entitled to them m. = TED i 

If the verdi&t or nonſuit be ſet aſide, and a new trial 
granted, the rule for that purpoſe ſhould be drawn up and 
ſerved; and if it be on payment of coſts, they muſt be 
forthwith paid, the rule being conditional, or the prevailing 
party may move the court for leave to enter up judgment, 
and take out execution. In order to proceed to a new trial, 
it is not neceſſary that the niſi prius record ſhould be engroſſ- 
ed afreſh, unleſs the poſtea be indorſed on it, or that any 
new entries ſhould be made or paid for; but the record muſt 
be paſſed again, with an alteration of the jurata; and no- 
tice of trial being given, another venire and difiringas muſt 
| ke ſued out and returned, and the cauſe ſet down anew n. 


\ 


The only ground of arreſting the judgment, at this day, 
> ſome matter intrinſic, appearing upon the face of the re- 
cord, which would render it erroneous and reverſible; for 
though it ſeems to have been otherwiſe formerly o, yet it is 
now ſettled, that judgment cannot be arreſted, for extrinſic or 
foreign matter, not appearing on the face of the record, 
but the court are to judge upon the record itſelf, that their _ 
ſucceſſors may know the grounds of their judgment a. The 
old courſe of taking advantage in arreſt of judgment was 
thus; the party after a general verdict, having a day in 
court, (for ſo he has as to matters of law, though not of 


*12 Mod. 370. 1 Str. 642. 1 Bor. 12, 393. 2 Bur. 665. K. B. Pr. Reg. 408. 
C. B. 11 Str. 642, „ Doug. 437. 3 T. R. 507. S. P. but ſee 1 Str. 300. 


ſenb. cent ra. 


. = Imp. K. B. 361, „1 Salk. 77, y 1 Ld. Raym. 232. 4 Bur, 
1287 „ 


fact,) 
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fact,) did aſſign his exceptions in arreſt of judgment, by 
way of plea, and it was called pleading in arreſt of judg- 
ment: This differed from moving in arreſt of judgment, 
which was done by one as amicus curiæ, where the party 
was out of court 4. - After judgment on demurrer, there can 
be no motion in arreſt of judgment, for any exception that 
might have been taken, on arguing the demurrer ; the rea- 
ſon is, that the matter of law having been already ſettled, by 
the ſolemn determination of the court, they will not after- 
wards {uffer any one to come as amicus curiæ, and tell them 
that the judgment which they gave on mature deliberation 
is wrong: but it is otherwiſe, after judgment by default, 
for that is not given in ſo ſolemn a manner =. 
The parties cannot move in arreſt of judgment, for any 
thing that is aided, after verdict, at common law; or 
by the ſtatutes of amendments; or cured, as matter of 
form, by the ſtatute of Jeofails. | 1 | 
At common law, where any thing is omitted in the de- 
claration, though it be matter of ſubſtance, if it be ſuch 
as, without proving it at the trial, the plaintiff could not 
have had a verdi&, and there be a verdickt for the plain- 
tiff, ſuch omiſſion ſhall not arreſt the judgment 5. This 
rule however is to be underſtood with ſome limitation ; for 
on looking into the caſes, it appears to be, that where the 
plaintiff has ſtated his title, or ground of action, defec- 
tively or inaccurately, (becauſe, to entitle him to recover, 
all circumſtances neceſſary, in form or ſubſtance, to com- 
pleat the title ſo imperfe&ly ſtated, muſt be proved at the 
trial,) it is a fair preſumption, after a verdict, that they 
were proved; but that where the plaintiff totally omits to 
ſtate his title or cauſe of action, it need not be proved at 
the trial, and therefore there is no room for preſumption !. 
And hence it is a general rule, that a verdidt will aid a li- 
tle defeclively ſet out, but not a defective title u. Fhus, where 
the grant of a reverſion is ſtated, which cannot take efſe& 
without attornment, that, being a ncceſſary ceremony, may 
be preſumed to have been proved v, But where, in an 
action againſt the indorſer of a bill of exchange, the plain- 


a 1 Sallc, 77, 8. 6 Mod. 143 Str. 425, # 2 Show. 233. T. Raym. 48". 
S. C. and ſee Hoh, 58 Carth 304. 21.d Raym. 1214. 1 Wilf. 1, 255. 4 But. 
2020, Cowp. 828. t Doug. 679. u 2 Sir. 1011, 1023. Caf, temp. Hardw. 118. 
8. ©. 4 Bur. 30t. 2 Bur. 1163. 4 T. R. 493, - Doug. 683. ” 

| ti 
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tiff lid not alledge a demand on and refuſal by the acceptor, 
when the bill became due, or that the defendant had no- 
tice of the acceptor's refuſal, this omiſſion was held to be 
error, and not cured by the verdict w: for in this caſe, it 
was not requiſite for the plaintiff to prove, either the de- 
mand on the acceptor, or the notice to the defendant, be- 
cauſe they were neither laid in the declaration, nor were 
they circumſtances neceſſary to any of the facts charged. 

Another rule at common law is, that furplyſage will not 
vitiate after verdict ; utile per inutile nen vitiatur * : and 
therefore in trover, if the plaintiff declare that on the Aird 
of March he was poſſeſſed of goods, which came to the 
defendant's hands; and that afterwards, to wit, on the 
firſt of March, he converted them to his own uſe, this ts 
cured after verdict, for that he afterwards converted them 
is ſufficient, and the ſcilicet is void v. 

As the plaintiff's action muſt have all the eſſentials neoeſ- 
ſary to maintain it, ſo the defendant's bar muſt be ſubſtanti- 
ally good; and if the giſt of the bar be bad, it cannot 
be cured by a verdi& found for the defendant: but 
if it be found for the plaintiff, he ſhall have judgment, 
either for the badneſs or falſity of the bar 2. Thus, before 
the ſtatute for the amendment of the law a, if the defend- 
ant had pleaded payment without an acquittance, and it had 
been found for him, yet he could not have judgment ; be- 
cauſe the giſt of the plea was bad, ſince the obligation re- 
mained in force, until diſſolved eodem ligamine quo ligatur; 
but if it had been found for the pin he ſhould have 
had judgment d. 

Where a plea confeſſes the action, and does not fall 
ciently avoid it, judgment ſhall be given on the confeſſion, 
without regarding a verdi& for the defendant, which is 
e:ll:d a judgment non obſtante veredicto 23 and in ſuch caſe 
a writ of inquiry ſhall iſſue. 

A verdict cannot help an immateria! iſſue ; but an informal 
one is aided by the 32 H.8. c 30 4. An immaterial iſſue 
is, where what þ 1s materially alledged by the pleadings is not 


» 14. 6:9. = Co. Lit. 303. b. Plowd. 232. 1 Saund. 169, 289. y Cro. Jac. 
428. z 93 6 140. 24 Ann c. 16. b 5 Co. 43. Cro. Eliz. 455. Moor, 
69 . 8. C. Cro. Eliz. 778. „ Carth. 3750. 1 Salk. 173. S. C., 6 Mod. 1. 2 


we Rahm. 924. S. C. 1 Str. 394. 2 Str. 873. 1 Bur. 301. 4 Gilb, C. F. 
15 7 - 


traverſed, 
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traverſed, but an iſſue taken on ſuch a point, as will nc 
determine the merits of the cauſe: an informal iſſue ;; 
where it is not traverſed in a proper manner ©, _ 
Where the iſſue is immaterial, the court will award a. 
Pleader; reſpecting which, the following rules were fit 
down by the court, in the caſe of Staple and Haydin . 
Firſt, that at common law a repleader was allowed be- 
fore trial, becauſe a verdi& did not cure an immaterial iſſue; 
but now a repleader ought never to be allowed till trial, be- 
cauſe the fault of the iſſue may be helped after verdict, by 
the ſtatute of Jeofails. Secondly, that if a repleader be 
denied where it ſhould be granted, or granted where it 
ſhould be denied, it is error. Thirdly, that the judgment 
of repleader is general, namely, quod partes replacitent; and 
the parties muſt begin again at the firft fault, which occa- 
ſioned the immaterial iſſue: Thus, if the declaration be ill, 
and the bar and replication are alſo ill, the parties muſt begin 
de novo; but if the bar be good, and the replication ill, at 
the replication s. Fourthly, no cofts are allowed on either 
ſide h. Fifthly, that a repleader cannot be awarded, after 
a default at niſi prive. Laſtly, it may be added, that a re- 
plcader can never be awarded after a demurrer, or writ of 
error, but only aſter iſſue joined i. 8 
The diſtinction between a repleader, and a judgment 
non obſlante verediAo, ſeems to be this; that where the pla 
is good in form, though not in fact, or in other words, if 
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it contain a defectide title, or ground of defence, by which 
it is apparent to the court, upon the defendant's own ſheu- 4 
ing, that in any way of putting it, he can have no merits, 0 
and the iſſue joined thereon be found for him, there, as the 2 

2warding of a repleader could not mend the caſe, the court, 
for the ſake of the plaintiff, will at once give judgmen: a 
non ohſtante veredicto]; but where the defect is not ſo much g 
in the title, as in the manner of ſtating it, and the iſſi ; 

joined thercon is immaterial, ſo that the court know not 
for whom to give judgment, whether for the plaintiff of * 
leſendant, there, for their own ſake, they will award 3 3 
e Cro Elz. 227. Carth. 371. 1 Lev. 32. 2 Mod. 137. f 2 Salk. 879. and ſee I 0: 
C Mod. 1. S. C. 8 3 Keb. 664, * 2 Vent. 196. Barnes, 126. i 3 Salk. 306. v. 
j Carth. 370. 1 Salk. 173. 8. C. 6 Mod. 1, 2 Ld. Raym. 924. S. C. 1 Str. 354 H. 
134 


2 8˙ T. 873.1 Bur. 301. 


replcadet. 
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repleader k. A judgment therefore non obſtante veredidto 18 
always upon the merits; a repleader, upon the form and 
manner of pleading. | | 

A venire facias de novo is grantable, in the following ca- 
ſes; Firſt, where the jury are improperly choſen, or there is 
any irregularity in returning them m. Secondly, where they 
have improperly conducted themſelves a. Thirdly, where 
they give general damages, upon a declaration confiſting of 
ſeveral counts, and it afterwards appears that one or more 
of them is defective o. Fourthly, where the verdict, 
whether general or ſpecial v, is imperfe&, by reaſon of 
fome uncertainty or ambiguity q, or by finding leſs than the 
whole matter put in iſſue, or by not aſſeſſing damages r. 
Fifthly, by the ſtatute ) & 8 V. 3. c. 32.5 1. if the plain- 
tiff, after iſſuing jury proceſs, does not proceed to trial at 
the firſt aſſizes : but if the jury be diſcharged at the aſſizes, 
in order to have a view, there is no need of a venire de 
novo *, Laſtly, it is obſervable, that a venire de novo may 


be granted by a court of error t; or after a demurrer to 
evidence u, or bill of exceptions v. 


þ 2 4 8 ” I = WF ER 1 


The doatrine of amendments having been already conſider- 
ed, I ſhall next proceed to take a ſhort review of the ſta- 
tutes of Jeofailt, and the deciſions thereon, as applicable to 
different proceedings, in the courſe of the ſuit. And firſt, 
of the original writ. 0 FE 

The want of an original writ, we have ſeen », is aided 
after verdict, by the 18 Eliz. c. 14. which ſtatute has been 
extended, by an equitable conſtruction, to the want of a 
bill upon the file x. This ſtatute alſo cures the want of 

* 3 Salk. 306. 1 Ld. Raym. 391. S. C. 2 Str. 847, 994. 1 Bur, 301. 1 For 


| he difference between a wenire de nous and a new trial, ſee 1 Will. gg, maT, 
F. 126 inmetis, Id. ibid. Doug. 347, 8. and fee 1 T. R. 542. p2 Ld. 
Ram. 1521, 1584. 2 Str. 887. S. C. 1124. S. P. a Same cafes. 5 Bur. 2669. 
2 Str. 1052. 2 Wilf 367. 2 T. R. 140. in wtis. Com. Rep. 248. T2 Str. 
93 Cow p. 89, 91. Poug. 730. 1 T. R. 783. 5 T. R. 367. H. Blac. 2 


11. but ſee 2 Str. 1088. ſemb. contra. u Sty. Rep. 34, 335. 8 T. R. 367. 
Plac. 2 V. 211. » T. R. 126. 3 T. R. 36. Ante, 14. * Hob. 130, 
134% 264, 281, 304. 


form, 


— 


336 OF ARREST OF JUDGMENT: 
form, touching falſe Latin, or variance from the regiſter; 
or other defaults in form, in any writ original or judicial, 
&c. But it has been holden, that an original writ which 
is bad in ſubſtance, or a good one which warrants not the 


declaration, is not aided by the ſtatute y. Where the ori. 
ginal writ, however, 1s not between the ſame parties , 


in the ſame county a, of the ſame term b, or for the ſame 


cauſe of action c, the court will prima facie intend that it i; 
not the original writ, upon which the action was brought; 
and where it is certified to be the ſame, if the defendant 
in error comes in, upon the ſcire facias ad audiendum errore,, 
and alledges for diminution, that it was not the original 
upon which he declared, the court will grant a new certiv- 
rari; and if upon ſuch writ there appears to be a good ori- 


ginal, the plaintiff in error will not be ſuffered to make any 


allegation to the contrary d. 

By the 21 Fac. 1. c. 13. © judgment after verdi& ſhall 
& not be ſtayed or reverſed, by reaſon of any variance, in 
“ form only, between the original writ or bill, and the 
c declaration, plaint, or demand.” And by the 16 & 17 Car. 
I. c. 8. (which 7 w/den juſtice uſed to call the Omnipotent act e 
« judgment ſhall not be ſtayed or reverſed, for want of 
« form, or pledges returned upon the original writ, or be- 
ce cauſe the ſheriff's name is not returned thereon, or 
t for want of pledges upon any bill or declaration, &” 
Laſtly, by the 5 Geo. I. c. 13. (Lord King's act f,) “ judg- 
“ ment after verdi& ſhall not be ſtayed or reverſed, for 
& any defect or fault, either in form or ſubſtance, in any 
&« bill, writ original or judicial, or for any variance in ſuch 
„ writs from the declaration or other proceedings.“ 

Secondly, The want of a warrant of attorney for either 
party is aided, after verdict, by the 32 Hen. VIII. c. 30. 
and 18 Eliz. c. 14 And, by the 21 Fac. I. c. 13.“ judg- 
“ ment ſhall not be ſtayed or reverſed, for that the pſain- 
„tif in ejectment, or other perſonal action, being under 
“ age, appeared by attorney.” But if the defendant being 


y & Co. 37. b. Cro. Fliz, 722. Yelv, 108 Cro. Jac. 185. Cro. Car. 282. ! 
Lev. 69. 1 Sid. 84. 2 Le. Raym. 1209. Cro Eliz 204. Hob. 281. o. Jac. 
654, 5 674. Palm. 428. 2 Rol. Rep. 382 but ſee Cro. Jac, 479. contre. N 
Cro. Car. 272, 32). 3 Mod 136. 10 Mod. 318. 11 Mod. 382. 401% 
Jac. 597. Palm. 428. 11 Mod. 382. and fcc Run Ejeck. 47, &c, 1 Vent. 
100, © 3 Atk. 601. & Ante, 11. Barnes, 413. 


under 
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under age, appears by attorney, it is ſtill error 8: Though 

if an attorney undertake to appear for an infant defendant, 
the court will oblige him to do it in a proper manner h. 

' Thirdly, Miſtakes and omiſſions in the declaration, and 
other ſubſequent pleadings, are oftentimes cured by the ſta- 
tute of Jeofails; which declare,“ that judgment, after 
« verdict, ſhall not be ſtayed or reverſed, by reaſon of 
« any miſpleading, lack of colour, inſufficient pleading or 
« jeofail, or other default or negligence of the parties, 
their counſellors or attorniesi ; want of form in any 
« count, declaration, plaint, bill, ſuit, or demand k; lack 
« of averment of any life, ſo as the perſon be proved to be 
alive l; want of any profert, or the omiſſion of vi et ar- 
mis or contra pacem, miſtaking the chriſtian name or ſur- 
name of either party, ſums, day, month or year, in any 
bill, declaration or pleading, being right in any writ, 
plaint, roll or record wherein the ſame is committed, to 
which the plaintiff might have demurred, and ſhewn the 
ſame for cauſe, want of the averment of hoc paratus eſt 
verificare, or hoc paratus eſt verificare per recordum, or for 
not alledging prout patet per recordum, or the want of a 
right venue, ſo as the cauſe were tried by a jury of the 
proper county, where the action is laid; or any other 
matters of- like nature, not being againſt the right of 
« 


* the matter of the ſuit, nor whereby the iſſue or trial are 
« altered m.“ 


a Fourthly, the misjoining of the iſſue is aided by the 32 
4 Fen, VIII c. 3o. which alſo extends to any miſcontinuance 


or diſcontinuance, or miſconveying of proceſs. But the 
want of a ſimiliter was formerly holden not to be aided or 
amendable n: and where, in the ſimiliter, the defendant's 
name was put inſtead of the plaintiff's, the chief juſtice diſ- 


I miſſed the jury, conceiving that he had no commiſſion to 
af try the iſſue o. But in a ſubſequent caſe, where a ſimilar 
er miſtake was made, the court, after trial of the iſſue, re- 
ng fuſcd to arreſt the judgment p; and at length, the want of 
a ſmiliter was holden to be amendable, upon three grounds; 
5 hiſt, that it was merely an omiſſion of the clerk ; ſecondly, 
0 that it was implied in the c. added to the laſt pleading; and 
ro. 


i Str. 114, 445. 1 32 Hen. VIII. e. 30. 118 Eliz. c. 14. 1 41 Jac, I, 
1 3, 16 & 1 Car. II. c. 8. = 1 Str. 641 8 Mod. 376. S. C. 2 Str. 111. 


; Bur, 1793. | 
7 thirdly, 
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thirdly, that by amending, the court only made that right, 
which the defendant himſelf underſtood to be ſo, by his 
going down to trial 9. : N 
Fifthly, with reſpect to the jury proceſs, it is provided, 
by the ſtatute 21 Jac. I. c. 13. © that after verdict, judg- 
& ment ſhall not be ſtayed or reverſed, by reaſon that the 
& venire facia habeas corpora, or diſtringas, is awarded to a 
% wrong officer, upon any inſufficient ſuggeſtion ; or by 
c reaſon the viſne is in ſome part miſ- awarded, or ſued out 
cc of more places, or of fewer places, than it ought to be, 
& ſo as ſome one place be right named; or by reaſon that 
& any of the jury which tried the ſaid iſſue is miſ-named, 
ce either in the ſurname or addition, in any of the aid 
„ writs, or in any return upon the ſaid writs, ſo as upon 
& examination it be proved to be the ſame man that was 
«© meant to be returned; or by reaſon that there is no re- 
„ turn upon any of the ſaid writs, ſo as a panel of the 
<< names of the jurors be returned and annexed to the 
c ſaid writ; or for that the ſheriff's name, or other offi- 
& cer's name, having the return thereof, is not ſet to the 
& return of any ſuch writ, ſo as upon examination it be 
% proved that the ſaid writ was returned by the ſheriff or 
& under ſheriff, or any ſuch other officer.” i 
If a venire be of the ſame action, and between the ſame 
parties, all other faults are amendable r. But theſe are 
incurable; and therefore in ejeciment, if the venire be of a 
plea of treſpaſs, omitting and ejectment of farm, it is ill, be- 
cauſe not in the ſame action; but if the diſtringas had been 
right, the court would have adjudged the venire to be null, 
and the want of it is aided*. So in ſcire facias againſt an 
executor, to have execution of a judgment for damages in 
frover, it was moved in arreſt of judgment, that the venire 
was in a plea of debt, and a new venire was awarded t. The 
ſtatute 21 Jac. I. only extends to the ſurnames and additions 
of the jurors; and therefore if there be a miſtake in the 
chriſtian name, it is incurable u. It is neceſſary, by thi 
ſtatute, that there ſhould be a panel returned ; therefore, 


1 


a Cowp. 407. * Gilb. C. P. 194. . 1d. 175. Bul. Ni. Pri. 320. but fe 
Cro. Car, 275, 278. where a ſimilar miſtake in the jurata was amended, 
the wenire and diftringar being right. t Cro. Jac. $28. Bul. Ni. Pri. 370. 
« 5 Co. 42. Cre. Car. 302. Gilb, C. P. 177, . 


1 


OF ARREST OF JUDGMENT. 339 
ir the ſheriff return but 23 on the venire, and 24 on the 
diſiringas or habeas corpora, and the twenty- fourth omitted 
on the venire appears and is ſworn, the verdi& will be 


void v: But if 12 of the 23 be ſworn, and not the 24th, it 
is aided by the 18 Ez. So where there were but 24 re- 


turned upon the panel annexed to the venire facias, and 


there were 48 on the habeas corpora, upon which the defen- 
dant made no defence ; the court upon motion ſet aſide the 
verdict without coſts, ſaying, that the 21 Fac. I. means only 
the formal words upon the writ, for there muſt be a panel 
annexed to the return *. | | | 
The ſtatutes of jeofails are extended, by the ſtatutes for 
the amendment of the law *, to judgments entered upon 
confeſſion, nihil dicit, or non ſum informatus, in any court of 
record; and it is thereby enacted, * that no ſuch j udg- 
© ment ſhall be reverſed, nor any judgment upon any writ 
« of inquiry of damages executed thereon be ſtaid or re- 
« yerſed, for or by reaſon of any imperfection, omiſſion, 
« detect, matter or thing whatſoever, which would have 
« been aided and cured by any of the faid ſtatutes of jeo- 
“ fails, in caſe a verdi& of twelve men had been given 
« in the ſaid action or ſuit, ſo as there be an original writ 
or bill, and warrants of attorney duly filed according to 
« law.” And by a ſubſequent act, this and all the ſta- 
tutes of jeofails are extended to writs of mandamus, and in- 
formations in nature of a qua warrento. As there cannot how- 
ever be the ſame intendment, in ſupport of a judgment by de- 
fault, as after a verdi&, it has been holden, that the ſtatutes 


of jeofails do not protect judgments by default, againſt ob- 


jections that are. cured by a verdi& at common law, 


but ſuch only as are remedied after a verdi& by the ſta- 
tutes 2. : 


The ſtatute 32 Hen. VIII. c. 30. is confined to actions at 


common lau; and in all the ſubſequent ſtatutes of jeofails, 
there is a proviſo, that they ſhall not extend to criminal pro- 
ceedings, nor to any writ, bill, action, or information upon 
any popular or penal ſtatute, other than ſuch as concern 
cuſtoms and ſubſidies of tonnage and poundage à. It has 
however been determined, that the ſtatute 32 Hen. VIII. 


Cro. Car. 248, Gilb. C. P. 173. » Brown and Jebnſten, C. B. T. 11 Geo, 


It. Bul. Ni. Pri. 324. 4 Aun, c. 16.42. 59 Ann, c. 20. 2 2 St 
*16 & 17 Car. II. e. 8. | ) 9 r. 933. 
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c. 30. extends to penal actions b. And though, by the 16 
and 17 Car. II. c. 8. the ſeveral omiſſions, variances and de- 
fects therein mentioned, are required to be amended by the 
judges of the court where the judgment is given, or the 
record removed by writ of error, yet an actual amend- 
ment is never made on this ſtatute; but the benefit of the 
a is attained, by the court's overlooking the exception e. 
The motion in arreſt of judgment, or for judgment mr 
ob ſtante veredicdo, Sc. may be made at any time before judg- 
ment is pronounced d; though a new trial has been pre- 
viouſly moved fore. But it is againſt the ancient courſe of 
the court, to make a rule to ſtay judgment, unleſs the 
poſtea be brought in; and therefore it is ſaid, that if one 
move in arreſt of judgment, he ought to give notice to the 
clerk in court on either ſide; but the better way is, to give 
a rule upon the poſtea, for bringing it into court, and that 
is notice of itſelff. | 


b 3Lev. 376. 1 Str. 136. 2 Str. 1227. Doug. 114. . 2 Str. aol Caf. 
temp. Hardw, 314, 15. 4 2 Str. 845, Doug. 745, 6, £1 Salk. 78. 6 Mod, 
24. S. C. and ſee 5 T: R. 454, 5. 


CHAP: 
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CHA F- XK. 
OF JUDGMENTS. 


UDGMENT is the ſentence of the law, upon facts found 
or admitted. And it is either for the plaintiff, or for 
the defendant : for the former, by confeſſion or nikil dicit; 
for the latter, on a non pros, diſcontinuance, retraxit, nolle 
proſequi, or nonſuit; and for either party, upon demurrer, 


nul tie! record, or verdict a. The preſent chapter will be 


principally confined to the latter judgment, on an iſſue in 
fact, ſound by verdict; the other ſpecies of judgments hav- 
ing been already treated of. 

If a new trial be not granted, or judgment arreſted, &c. 


within the time limited by the rule for judgment, the pre- 


vailing party having ſtamped the poſtea with a double 
half- crown ſtamp, and got it marked by the clerk of the 
common bails, may tax his coſts, and ſign final judg- 
ment. 

Coſts are taxed by the maſter, upon a bill made out by 
the attorney for the prevailing party; or more frequent- 
ly without a bill, upon a view of the proceedings : and if 
there have been any extra expences, which do not ap- 
pear on the face of the proceeding, there ſhould be an 
affidavit made of ſuch expences, to warrant the allow- 
ance of them; which is called an affidavit. of increaſed 
colts b. It is uſual, among fair practiſers, to give notice 
to the oppoſite attorney, of the time when the coſts are 
intended to be taxed ©; but in order to enforce it, there 
mult be a rule to be preſent at taxing coſts: which rule 
is obtained ſrom the clerk of the rules, and a copy of it 
ſnould be duly ſerved ; after Wheh, if the coſts are tax- 
ed without notice, the taxation is irregular, and the attor- 
ney liable to an attachment. 6 

No coſts were recoverable. by the plaintiff or defend- 
ant at common law 4, But by the ſtatute of Gloucefler, 


Str. 395, * Imp. K. B. 348. < 1d. 349. 4 x laſt, 288. * 2 
| 6 Edw. 
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(6 Edru. I.) c. 1. $2. it is provided, “ that the demandant 
may recover againſt the tenant the coſts of his writ pur- 
chaſed (which, by a liberal intrepretation, has been con- 
ſtrued to extend to the whole coſts of his ſuit ©), together 
with the damages given by that ſtatute; and that this ad) 
ſball hold place, in all caſes where a man recovers damages,” 


This was the origin of coſts de increments f. And hence the 


plaintiff has, generally ſpeaking, a right to coſts, in all 
caſes where he was entitled to damages, antecedent to, 
or by the proviſions of, the ſtature of Glouceſter 8; as in 
aſſumpſit, covenant, debt on contract, caſe, trover, treſ- 
paſs, aſſault and battery, replevin, (jectment, dower unde 
nihil habet ®, &c.; or where, by a ſubſequent ſtatute, double 


or treble damages, are given, in a caſe where ſimple dama- 


ges were befote recoverable i; as upon the 2 Hen. IV. e. 
11. for ſuing in the admiralty court), &. And he has al- 


ſo a right to coſts, in all caſcs where a certain penalty is 


given bi ſtatute to the party grieved K; for otherwiſe the 
remedy might prove inadequate. 15 
But the ſtatute of Clauceſter did not extend to caſey 

where no damages were recoverable at common law, as in 
real actions, ſcire facias, proſtibitionl, &c.z nor where dull 
or treble damages were given by a ſubſequent ſtatute, in 
a new cale where ſingle damages were not before recover- 


able; as in weffe againſt tenant for life or years m, upon 


the ſtatute of Gl/oucefler , (6 Fdw. I.) c. 5; for not ſetting 
out tithes n, upon the 2 & 3 Edw. VI. c. 13; or for driv- 
ing a diſtreſs out of the hundred e, upon the 1 & 2 Pl. & 
M. c. 12. Nor does this ſtatute extend to, popular actions, 
where the whole or part of a penalty is given by ſtatute 
to a common informer p; as, upon the 5 Eliz c. 4. $ 3! 
for exerciſing a trade, without having ſerved an appren- 
ticeſhip; or upon the ſtatute of uſury, 12 Ann. ſtat. 2. c. 
16. In theſe and ſuch like caſes, therefore, the plaintiff 


is not entitled to coſts, unleſs they are expreſsly given 


e 2 Inſt, 288. (Gilb. Eq. R. p 125. t 19 Co. 116. a. k 2 Bac. Abr 14%. 
itoCo.116,a 2 Inſt. 289. Cowp. 368. j Ante, 589, * Cro. Car. $60. | 
Roll. Abr. 574. Skin. 363. Carth. 230. 1 Salk. 206. 1 Ld. Raym. 172. 82). 
Colts, 11. H. Blac. i V 10. I Comb. 20. = 2 Hen. IV. 17 9 Hen. VI. 75 
b. 10 Co. 1416. b. 2 Inſt, 289. * Moo, 918. Noy, 136. Hardr. 152. „ lad. 
280 Dyer, 177, ce Cro. Car. $60, 1 Roll Abr. 574 1 Roll. Abr. 574. 
1 Ven'. 133. Carth. 31 1 Salk. 406. 1 1.d. Raym. 192, Caf, Pr. C. B. . 
Barnes, 124. S. C. Cowp. 366. H. Blac. 1 V. 10. Bul, Nt. Pri. 333. bin 


j luſt. 289. 
1 T. N 71. 


e 0 - 


him by the ſtatute; but wherever they are ſo given, he is 
of courſe entitled to them. | | 

Where /imgle damages are given by a ſtatute, ſubſequent 
to the ſtatute of Gloucefter, in a new caſe wherein no da- 
mages were previouſly recoverable, it has been doubted 
whether the plaintiff ſhall recover coſts, if they are not 
mentioned in the ſtatute. The rule in Pilford's caſe is, that 
he ſhall not4; and accordingly it is holden, that he is not 
entitled to coſts in quare impedit r, wherein damages are 
given by the ſtatute of Weſim. 2. (13 Edw.T) c. 5.5 3. 
But the rule in Pilferd's caſe is contradicted by lord Coke 
himſelf *, who ſays, that © this clauſe (reſpecting the ſta- 


| tute of Gloucefter's holding place, in all caſes where a man 


recovers damages) doth extend to give coſts, where dama- 
ges are given to any demandant or plaintiff, in any action, 
by any ſtatute made after this parliament.” And the rule 
has been ſince narrowed, by ſeveral modern deciſions 
from whence it may be collected, that the plaintiff is en- 


titled to coſts, in all caſes where ſingle damages are given 
by ſtatute to the party grieved t, although coſts are not 


particularly mentioned in the ſtatute. 3 

In ſeveral of the foregoing caſes, wherein coſts were 
not recoverable by the plaintiff at common law, they are 
expreſsly given him by the ſtatute 8 & 9 W. III. ce. 11. 
by which it is enacted, that “ in all actions of waſte, and 
actions of debt upon the ſtatute for not ſetting forth tithes, 
wherein the ſingle value or damage found by the jury ſhall 
not exceed the ſum of twenty nobles; and in all ſuits upon 
any writ or writs of ſcire facias, and ſuits upon prohibitions, 
the plaintiff obtaining judgment, or any award of execu- 
tion, after plea pleaded or demurrer joined therein, ſhall 


likewiſe recover his coſts of ſuit; and if the plaintiff ſhall 


become nonſuit, or ſuffer a diſcontinuance, or a verdi& 
hall paſs againſt him, the defendant ſhall recover his coſts, 
and have execution for the ſame by capias ad ſatis faciendum, 
feri fuciat, or elegit.” 


Upon this ſtatute there have been the following deter- 
minations : | | 


410 Co. 116. 4. 12 Hen. IV. 19. 29 Hen. VI. 10 Co. 116. a 2 Inſt, 289, 
362. Barnes, 140. Aad ſee Cro, Car. 360. Carth. 231. Cowp. 367, 8. 2 
2 Will. 91. Barnes, 151. S. C. 3 Bur. 1923. Say. Coſts, 10 8. C. 

But ſee the opinion of Aſten, Juſt, contra; Cowp. 367, b. 


In 
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In an action of debt for the penalty of the ſtatute 2 & 3 
Edu. VI. c. 13. for not ſetting out tithes, with a count for 


the jingle value, after a demurrer to the declaration, the 


parties ſubmitted to arbitration, and the arbitrator awarded 
the ſingle value to be leſs than twenty nobles (67. 135. 4d); 
the court held, that the plaintiff was not entitled to coſt 
on the counts for the penalty, under the ſtatute 8 & 9 I, 
TIL. c. 11. the value not having been found by the jury; 
but they allowed him to have the coſts taxed, on the count 
ter the fingle value ®, Eo 5 

In ſcire facias, the plaintiff is not entitled to coſts, unlef, 
the defendant has appeared and pleaded: And no coſts arc 
payable by the plaintiff, on moving to quaſh his own writ 
before plea », nor after a plea in abatement w. In Profibi- 
zion, the rule is, that the plaintiff, ſucceeding after ple 
pleaded or demurrer joined, ought to have his coſts from the 
time of the ſuggeſtion, or firſt motion for a prohibitn, 
and all coſts incident and ſubſequent thereto *. And where 
the defendant pleaded nothing to the merits, but only that 
he did not proceed in the ſpiritual court after the prohibition, 
the court held this not to be a plea within the ſtatute, but a 
mere ſham plea, and ordered the defendant to pay the plain- 
tiff*s coſts of the proceedings in prohibitiony. Where thede- 
fendant in prohibition lets judgment go by default, the plaintif 
is entitled, by the common law, to a writ to inquire of his 
damages, for the contempt in proceeding after the prohi- 
bition delivered; and, of conſequence, by the ſtatute of 
Glouceſter, to his coſts 2. In this caſe, however, the plain- 
tiff is only entitled to coſts, from the time that the rule 
For a prohibition was made abſolute, as the defendant 
could not poſlibly be in contempt be fore a. And where the 
plaintiff was nonſuited, it was holden, that the defendant 
- ought only to have the coſts of the nonſuit, and not what 
were incurred by oppoſing the rule to ſhew cauſe, why the 


writ of prohibition ſhould not be gramed eb. If judgment 


be given for the plaintiff, as to part of what is in iſſue, he 1s 
entitled to coſts, although a conſultation be as to the refidue©. 
And, in like manner, if the defendant prevail as to fart, 
he is entitled to coſts d. But it ſeems, that if the defen- 


- . . 8 L 

H. Plac. r V. 107. and ſce Barnes, 150. » Caf. Pr. C. B. 74. N 
ei br. C. B. 11. 1 Str. Bb. 1 Str. 188i. 7 Baines, #49. * 5 
FAA. 5.10. -* 1d. 21. Say. Coſte, IF +-S Str. 1062, 3. 4 Barnes, 


dant 


132, 139. 
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dant ſucceed upon demurrer, he is not entitled to coſts e, 
this being a caſus omiſſus out of the ſtatute. There is a 
proviſo in the ſtatute f, that it ſhall not extend to executors 
or adminiſtrators ; and hence it has been determined, that 
in ſcire facias 8 or prohibition b, they are not liable, when 
plaintiffs, to the payment of coſts. 3 | | 

The plaintiff's general right to coſts being thus ſettled 
and eſtabliſhed, uppn the footing of the ſtatute of Glou- 
ceſter, has been ſince altered, reſtrained, and modified, by 
ſubſequent ſtatutes. The firſt ſtatute that reſtrained the 
plaintiff's right to coſts, was the 43 Eliz. c. 6. (extended 
to Wales, and the counties palatine, by the 11 & 12 W. III. 
c. 9.) ; by which it is enacted, that “ if in any perſonal 
action, to be brought in any of her majeſty's courts of 
Weſtminſter, not being for any title or intereſt of lands, 
nor concerning the freehold or inheritance of any lands, 
nor for any battery, it ſhall appear to the judges of the 
ſame court, and be ſo ſignified by the juſtices before whom 
the ſame ſhall be tried, that the debt or damages to be re- 
covered therein ſhall not amount to the ſum of forty ſhil- 
lings, that in every ſuch caſe the judges or juſtices, before 
whom ſuch action ſhall be purſued, ſhall not award to the 
plaintiff any more coſts than the ſum of the debt or da- 
mazes ſo recovered ſhall amount to, but leſs at their diſ- 
cretion? The intention of this ſtatute was to confine 
irifling actions to inferior courts! ; and a certificate may be 
granted upon it, at any time aſter the trial of the cauſe k. 
The firſt inſtance of a certificate beiug granted, upon this 
ſtatute, was in the caſe of White v. Smith, E. 17 Geo. II.; 
wherein Willes Ch. J. certified in an action for taking 
iand!, And ſince that time, certificates have been not in- 
it frequent m. But as the judges, for a long time, were un- 
willing to certify upon this ſtatute, thinking it hard to de- 
py a plaintiff of his right to coſts, merely becauſe he 
ad reſorted to a ſuperior court, when perhaps he could 
not have obtained juſtice in an inferior one, the legiſlature 
as obliged to interpoſe its authority, ſtill farther to guard 
zgainft trifling and vexatious ad ions. | | 


: * Brymer and Ackyns. H. 29 Geo. III. C. B. . & 1 Str. 188, h cat. 
r. C.B. 158. Pr. Reg. 118. Barnes, 127, 129 S. C. » Gilb. Eq. Rep. 196. 
mY C. F. 261. 2. Say. Cops, 18. 3 T. R. 38. C4). 12 Str. 123%. 1 
1 Wl. 93,8. C. 3 Will, 325. I. Say. Rep. 250. 2 Will, 258, 3 T. R. 37. 
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Thus, by the 3 Fac. I. c. 15.5 4. it is enaQed, that « if 


any action of debt, or action upon the caſe upon an aſſump. 
fit for the recovery of any debt, to be ſued or proſecuted 


againſt any citizen and freeman of the city of London, or 


any other perſon, being a victualler, tradeſman, or labour. 
ing man, inhabiting within the ſaid city or the liberties 
thereof, in any of the king's courts at Weftminſter, or elſe- 


where, out of the court of requeſts for the ſame city, it 


ſhall appear to the judge or judges of the court where ſuch 
action ſhall be ſued or proſecuted, that the debt to he te- 
covered by the plaintiff ſhall not amount to the ſum of 
forty ſhillings, and the defendant ſhall duly prove, either 
by ſufficient teſtimony or his own oath, that at the time cf 
commencing ſuch action, the defendant was inhabiting and 
reſiant in the city of London or the liberties thereof, the ſaid 
judge or judges ſhall not allow to the plaintiff any coſts of ſuit, 
but ſhall award the plaintiff to pay ſo much ordinary coſts to 
the defendant, as the defendant ſhall juſtly prove, before 


the ſaid judge or judges, it hath truly coft him in defence 


of the ſuit.” Which ſtatute has been ſince extended, by 
the 14 Geo. II. c. 10.-to “ every citizen and freeman of 
the city of Londen, and every other perſon and perſons in- 
habiting within the ſaid city or its liberties, and alſo to 
perſons renting or keeping any ſhop, ſhed, ſtall, or ſtand, 
or ſeeking a livelihood there, who have debts owing them, 
not exceeding the ſum of forty ſhillings, by any per- 
ſon or perſons inhabiting or ſeeking a livelihood within 
the ſaid city or its liberties, during their reſpective inhabi- 
tancy or ſeeking a livelihood as aforeſaid.” 

And towards the latter end of the laſt reign, ſeveral ads 
of parliament were made, eſtabliſhing courts of conſcience 
in various diſtricts, in and about the metropolis ; as in the 
town and borough of Southwark, &c. by the 22 Geo. II. c. 
47. (explained and amended by the 32 Geo. II. c. 6.); in 
the city and liberty of Meſtminſter, and part of the duchy 
of Lancaſter, by the 23 Geo. II. c. 27. (explained and 
amended by the 24 Geo. II. c. 42); and in the Tower. An- 
lets, by the 23 Geo. II. c. 33. the county court of Midd't- 
ſex was put on a different footing, for the more eaſy and 
ſpeedy recovery of ſmall debts. | 

In theſe acts of parliament there are exceptions, reſpect- 
ing the cauſes and perſens, of which and over whom the 
courts are to have Juriſdiction. Thus, in the 3 Jac. I. 4 

| | 15 
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18. there is an exception or proviſo n, that © it ſhall not 
extend to any debt for rent upon any leaſe of lands or te- 
nements, or any other real contracts, nor to any other 
debt that ſhall ariſe by reaſon of any cauſe concerning a 
teſtament or matrimony, or any thing concerning or pro- 
perly belonging to the eccleſiaſtical court, although the 
ſame be under forty ſhillings.” And there is a ſimilar ex- 
ception in the court of conſcience act for the Tower-ham- 
te; which exception has been conſtrued to apply to an 
action for uſe and occupation p. The court of conſcience 
act for London 4 is confined to caſes, where both plaintiff 
and defendant are reſident within the juriſdiction of the 
court er; and it does not apply, where the plaintiff recovers 
leſs than forty ſhillings, in a ſpecial action on the caſe, 
for the breach of an agreement. Alſo, it is a conſtant 
and invariable rule, that none of the court of conſcience. 
acts extend to caſes, where the ſum recovered is re- 
dnced under forty ſhillings, by means of a ſet-off!, or 
tender n. Where a cauſe is referred to arbitration, and the 
coſts are directed to abide the event of the ſuit, the plain- 
tiff is not intitled to them, if it appear by the award that 
his original demand was under forty ſhillings; and he might 
| have recovered it in a court of conſcience r. 

Reſpecting perſons, the court in one inſtance permitted a 
ſuggeſtion to be entered on the roll, in an action brought 
by an adminiſtrator 5. But in an action brought againſt an 
executor, they refuſed it t; ſaying, it could not be meant 
to give the court of conſcience a juriſdiction over execu- 
tors; and that if there was no expreſs exception, there 
was one implied from the nature and reaſoa of the thing. 
An attorney is not ſubje& to the juriſdiction of the county 
court of Middleſex u; but in Weſtminſler v, and the Tower- 
 kamlets v, he is expreſsly ſubjected thereto, And where an 
attorney, or other perſon, is ſued in a ſuperior court, for a 
cebt under forty ſhillings, he may, according to a late de- 
termination *, move the court to ſtay the proceedings. 


„6. „Doug. 245. » Id. 244. 414 Geo. II. c 10. 16 T. R. $36. 
* Id. 529. 2 Str. 1191. 1 Will, 19. S. C. 2 Wilf. 68. 3 Wilf, 48. Say. Coſts, 
65.8.C. = Doug. 448, 9. 3 T. R. 139. Waſten v. Gibſen, H. 30 Geo. II. 
Doug. 246. t Id. 263. ſtat. 14 Geo. II. c. 10. 5 T. R. 535. Id. 529. 2 


Will 42. Doug. 380. 3 Bur. 1683 ſemb. centre. » Doug, 380, » Stat. 19 
Geo, III. c. 68.8 24. 4 T. R. 495. 
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By the Weſtminſter court of conſcience act, the mow 
preſcribed for a defendant to obtain his coſts is by plea, ary 
if that mode be not adopted, the court will not, after yer. 
dict, enter a ſuggeſtion on the record, that the defendant 
lived within the juriſdiction, or ſtay the proceedings), By 
in general, where the act is not pleaded, the proper mow 
is, for the defendant to apply to the court, by affidayi, 
for leave to enter a ſuggeſtion on the roll, of the faQs ne 
ceſſary to entitle him to the. benefit of the act z: whic 
ſuggeſtion may be traverſed or demurred to. And when 
the plaintiff demurred to the ſuggeſtion, which was ad. 
jadged againſt him, the coſts of the application were 2. 
lowed, as well as of the trial and former procce dings; 
though not, ſtrictly ſpeaking, coſts of the defence. But 
where the inqueſt is taken by default, there can be no ſug- 
geſtion on the roll b; for the defendant is out of court, 2 
to all purpoſes, but that of having judgment againſt him. 

By the 21 Jac. I. c. 16. it is enacted, that “ in al 
actions upon the caſe for ſlanderous words, to be ſued ot 
proſccuted in any of the courts of record at Weſtminſir, 
or in any court whatſoever that hath power to hold plea of 
the ſame, if the jury upon the trial of the iſſue in ſuch 
action, or the jury that ſhall inquire of the damages, co 
find or aſſeſs the damages under forty fhillings, then the 
plaintiff or plaintiffs in ſuch action ſhall have and recover 
only ſo much coſts as the damages ſo given or aſſeſſed 
amount unto, without any further increaſe of the ſame; 
any law, ſtatute, or uſage to the contrary notwithſtanding.” 
The operation of this ſtatute is confined to actions for 
flanderous words ſpoken of the perſon, and does not extend 


10 aQions for ſlander of title e, &c. wherein the ſpecil 


damage is the giſt of the action: neither, for the ſame 
reaſon, does it extend to an action for ſpecial damage, in 
conſequence of words not in themſelves aQtionable*; 
tl ongh, where the words are actionable in themſelves, 9 


ſ-ecial damage will not take the caſe out of the ſtatute* 


y 3 F. R. 452. 1 Str. 47, co. 2 Str. 1120. Barnes, 3863 Sa.. Rey. 
273. Say Coffs, 64. S. C 2 Will 68. 2 Str. 1120, Þ 1 Str. 46. e (79, 
Car. 141, 163, 1 Str 645, 4 2 Li Raym. 831. 1 Salk, 206. 7 Mod. 128. 5. 
C. Barnes. 138. Ld. Raym. 1888. 2 Str. 936. S. C. Barnes, 132. 14% 


3 Bur. 1688. 2 Blac. Rep. 1062. Say. Colts, a5. S. C. Caf, Pr. C. B. 13] 


Canire., 
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This ſtatute applies to a writ of inquiry, as well as a trial, 
where the damages are under forty ſhillings f; and a juſti- 
fication found for the plaintiff will not, in that event, entitle 
him to full coſts s. ET 3 
But the principal ſtatute, made for reſtraining the plain- 
tiff's right to coſts, is the 22 & 23 Car. II. c. 9. extended 
to Wales, and the counties palatine, by the 11 & I2 W. 
Ill. c. 9); by which it is enacted, that “ in all actions of 
treſpaſs, aſſault and battery, and other perſonal actions, 
wherein the judge, at the trial of the cauſe, ſhall not find 
and certify under his hand, upon the back of the record, 
that an aſſault and battery was ſufficiently proved by the 
plaintiff againſt the defendant, or that the freehold or title 
of the land mentioned in the plaintiff's declaration was 
chiefly in queſtion; the plaintiff, in caſe the jury ſhall find the 
damages to be under the value of forty ſhillings, ſhall not re- 
cover or obtain more coſts of ſuit, than the damages ſo found 
ſhall amount unto.” It ſeems to have been the intention of 
this ſtatute, that the plaintiff ſhall have no more coſts than 
damages, in any perſonal action whatſoever, if the da- 
| mages be under forty ſhillings, except in caſes of battery 
or freehold ; and not even in theſe, without a certificate 
And this conſtruction was adopted, in ſome of the firſf 
caſes that aroſe upon the ſtatute k. But a different con- 
ſtruction ſoon prevailed; and it is now ſettled, that the 
ſtatute is confined to actions of aſſault and battery; and 
actions for local treſpaſſes, wherein it is poſlible for the judge 
to certify, that the freehold or title of the land was chiefly 
in queſtion i, Therefore it does not extend to actions of 
aſſumpſit, debt, covenant, trover k, falſe impriſonment, or 
the ide; or to actions for a mere aſſault!; or for criminal 
converſation m, or battery of the plaintiff's ſervant n, per 
qud conſortium vel ſervitium ami ſit. 

ln actions for cal treſpaſſes, the ſtatute applies, wherever 
an injury is done to the freehold o, or to any thing grow- 
ing? upon, or af/ixed 4 to, the freehold: and in a modern 


52 Str. 934. (Barnes, 128. * 3 Keb. 121, 247. i T. Raym. 1 


Rev. jon. 232, 2 Show. 288. S. C. 3 Mod. 39. 1 Salk, 208. 1 Str. 579, Gilb, Eg. 
Cin. Rep. 196. Barnes, 134. 3 Will, 322. 8 C. H. Blac. 1 V. 294. * 3 Keb. 31. 
28. 5. i Salk..208, 13 T. R. 391. m 3 Will. 319. n= 3 Keb. 184. 1 Salk. 208. 
, 14h | Str, 192, » Ventr. 48. Com. Rep. 19. 1 Salk. 208. 1 Str. $77, 633, 
. 13] 105 Gilb. Eq. Rep. 195. 2 Str. 726. 2 Ld. Raym. 1444. S. C. v Hill v. 


: ever, Bul. Ni. Pri, 330. Barnes, 144. © Birch v. Dafey, Bul. Ni, Pri. 
This 33. 1 Str. 633. Caf, Pr. C. B. 86. Barnes, 121. ; | 


caſe 


other cloſe. The defendants pleaded the general iſſue t 
the whole declaration, and two ſpecial pleas to the ſet 


380 oF. C Os 17 8. 


caſe r, it was carried ſtill further. That was an action d 
treſpaſs quare clauſum fregit : the firſt count ſtated, that th 
defendants broke and entered the cloſe of the plaintiffs, ant 
the graſs of the plaintiffs there then growing, with thei 
feet in walking, trod down, ſpoiled, and conſumed; ani 
dug up and got divers large quantities of turf, peat, od 
heath, ſtones, ſoil and earth of the plaintiffs, in and upot 
the place in which, c.; and took and carried away the ſan, 
and converted and diſpoſed of the ſame to their own uſe, 
There was another count, upon a ſimilar treſpaſs, in u- 


count. And, on the trial, a verdict was found for tk 
plaintiffs on the general iſſue, with one ſhilling damage; 
and for the defendants on the ſpecial pleas, and the judg: 


had not certified. Per Lord Mansfield : * The queſtion u 
this record is, whether the plaintiffs are entitled to a be 
more coſts than damages, under the ſtatute 22 & 23 Cu, fen 
II. c. 9.? There is a puzzle and perplexity in the cafes a 
this part of the ſtatute, and a jumble in the reports; anc * 
they are all of opinion, that this caſe is within the ſtatut, a 
and that the plaintiffs ought to have no more coſts than d- to 
mages. You will obſerve, that what has been called a 5 
aſportavit in this declaration, is a mode or qualification « 1 10 
the injury done to the land. The treſpaſs is laid to har 3 
been committed on the land by digging, Ec. and the afpr- = 
tavit as part of the ſame act; and, on the trial of the iu, * 
the freehold certainly might have come in quefion, Thi 8k 
is clearly diſtinguiſhable from an aſpartavit of perſonal pro- = 
perty, where the freehold cannot come in qucſtion, and * 
which therefore is not within the act. Thus, after ties SH 
are cut down, and thereby ſevered from the freehold, if 2 A 
treſpaſſer comes and carries them away, that caſe int mY 
within the ſtatute, becauſe the freehold cannot come n A 
queſtion : here it might.” | 55 
Where an injury is done to a perſonal chattel, it is not 
within the ſtatute?; nor where an injury to a perſo "Me 
chattel is laid, in the ſame declaration, with an aſſault and be. s 
r Doug. 779. and ſee 1 Str. 633, 645. Gilb. Eq. Rep. 197, 8. S. C. 35% wm 
1282, Say. Cofts, 50. S. C. accerd. but ſee 2 Vent. 215. Skin. 66. Com. Rep. duc. 


19. 1 Salk. 208. 1 Str. 192. ſemb, contra. 3 Keb. 389, 469. T. Jon. 23. 
1 Salk. 208. 1 Str. 334. Gilb. Eq. Rep. 197. S. C. : h 
| | batter) 
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attery, or local treſpaſs *. And conſequently, in theſe 
ifes, though the damages be under forty ſhillings, the 
laintiff is entitled to full coſts, without a certificate. But 
ton it muſt be a ſubſtantive and independent injury: for 
where it is laid, or proved, merely in aggravation of da- 
mages, as a mode or qualification of the aſſault and battery, 
or local treſpaſs u, or there is a verdict for the defendant, 
upon that part of the declaration which charges him with 
Wan injury to a perſonal chattel , it is within the ſtatute. 
So where a laceravit, or tearing of the plaintiff's cloaths, 
is laid in the declaration, or found by the jury, to be mere- 
ly conſequential to , or committed at the ſame time * as 
an aſſault and battery, the plaintiff, recovering leſs than 
forty ſhillings damages, is not entitled to full coſts, without 
a certificate, | — 
The certificate required by this ſtatute need not, it ſeems, 
be granted at the trial of the cauſe J. And where the de- 
fendant lets judgment go by default , or juſtiſies the aſſault 
and battery, or pleads in ſuch a manner, as to bring the 
freehold or title of the land in queſtion, on the face of 
the record, or a view is granted a, a certificate is holden 
to be unneceſſary. But where in an action for an aſſault 
and battery, the defendant juſtifies the aſſault only b, or an 
aſſault only is certified by the judge e, the plaintiff, recovering 
Heſs than forty ſhillings, is not entitled to more coſts than 
damages; though, in the latter caſe, to entitle him to full 
coſts, the judge may certify, on the 8 & g W. III. c. 11. 
that the aſſault was wilful and malicious d. The award of 
an arbitrator is not tantamount to a judge's certificate, un- 
cer the 22 and 23 Car. II. c. ge. | 

Where the plea or iſſue, though ſpecial, is collateral to 
the queſtion of freehold or title to the land, as where the 
d-f:ndant juſtifics an entry as bailiff under proceſs, and 
ue is joined upon the door's being ſhutf, or where, upon 
a plea of a diſtreſs for rent, there is an iſſue on the defen- 


t Mod. 39. 1 Salk. 208, 1 Str. 192, 681. Gilb: Eq. Rep. 197. 8. C. 
Herne, 119, 120, 134 3 Wilf. 322. 8. C. 2 Str. 11 30. Say Coſts, 39. 1 
vir. 614. Ante, 350. » 2 Vent. 180, 195, Caf. Pr. C. B 118. » Say, Rep. 
T. R. 666 H. Blac, 1 V. 291. 6 T. R. 482. 111 Mod 198, » Bul. 


Bu. . Pri. 329 © k Ld, Raym. 76. 2 Salk. 665. 8. 4 > 3 "4 R, 391. * 2 Lev. 
5 16. ©3 Will. 326, 3 T. R. 138. 2 Barnardiſt. K. B. 297, but ſee H. 
|, | Blac. 2 . 4. 2 | 
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dant's being bailiff s, a certificate is neceſſary, to entitle 
the plaintiff to full coſts: and it is alſo neceſſary, where 
the plaintiff recovers leſs than forty ſhillings damages, on 
a replication of extra viamh, or plea of not guilty to x 
new aſſignment i. But where the plaintiff is entitled to 
coſts upon the new aſſignment, he is entitled to the coſts of 
all the previous plcadings k. e 

None of the ſtatutes, made for reſtraining the plaintiff's 
right to coſts, extend to actions brought in an inferior 
court, and removed by the defendant into a ſuperior one l: 
and it has been holden, that the 21 Tac, I. c. 16 m, and 
the 22 & 23 Car. II. c. gn, only reſtrain the court from 
awarding more coſts than damages; but the jury, not being 
reſtrained thereby, may give what coſts they pleaſe. 

The reſtrained put upon the plaintiff's general right to 
coſts, by the 22 and 23 Car. Il. c. g. has been ſince pert 
taken off, by ſubſequent ſtatutes. Thus, by the ſtatute 4 
& 5 W. & M. c. 23.5 10. after reciting, that great miſ- 
chiefs enſue by inferior tiadeſmen, apprentices, and other 
diſſolute perſons, neglecting their trades and employments, 
who follow hunting, fiſhing, and other game, to the ruin 
of themſelves and damage of their neighbours, it is en- 
acted, that “if any ſuch perſon ſhall preſume to hunt, 
hawk, fiſh, or fowl (unleſs in company with the maſter 
of ſuch apprentice, duly qualified by law), ſuch perſon 
ſhall be ſubje& to the penalties of this act, and ſhall or 
may be ſued or proſecuted for his wilful treſpaſs, in ſuch 
his coming on any perſon's land; and if found guilty there- 
of, the plaintiff ſhall not only recover his damages thereby 
ſuſtained, but his ful! coſts of ſuit; any former law to 
the contrary notwithſtanding.” It has been holden, that 
a clothier is an inſerior tradeſman, within the meaning of 
this ſtatute o; and it is ſaid, that the words “ inferior 
tradeſmen? extend to every tradeſman who is not qualified 
to kill game o: but this was doubted in a ſubſequent caſe?, 
wherein the judges were divided in opinion, upon the queſ- 


t day. Rep. 280. h Cochran v. Harriſen, T. 22 Geo, III. K. B. but feet 
Lev. 234. 2 1d. Raym. 1444. 2 Str. 726. 8. C. Id. 1168. Say, Rep. 2851. 
centra. i Barnes, 124, 129. S. C. Id. 149. Bul M. Pri. 330. 1. R. 
636. 12 Lev. 124. 4 Med. 278, 9. 1 Ld, Raym. 395. Caf. Pr. C. B. 45. 
(a). „I Salk. 204, = Cal, Pr. C. B. 45. Barnes, 125, » 2 Will, 70. 
Say. Colts, 5 4. S. C. \ b 

. | | tion; 
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ti9N, whether a . ſurgeon ad OY ſhould be conſidered 
as an inferior tradeſman. 

So, by the 8 & 9 I. III. c. 11. 84. for the preventing 
of-wilful and malicious treſpaſſes, it is enacted, that * in 
all actions of treſpaſs, to be commenced or proſecuted 
in any of his majeſty's courts of record at Weſtminſter, 
wherein at the trial of the cauſe it ſhall appear, and be 
certified by the judge under his hand, upon the back of the 
record, that the treſpaſs, - upon 'which any defendant ſhall 
be found guilty, Was il ful and malicious, the plaintiff ſhall 
recover not only his damages, but his Full coſts of ſuit ; 
iny former law to the contrary notwithſtanding. — 1 
certificate, required by this ſtatute, need not be granted 
at the trial of the cauſe d; and it is ſaid that the ſtatute 
extends to every treſpaſs, that 1s not accidental as well as - 
triflin 

Where the declaration confilth of tee counts, the 
plaintiff in this court is only entitled to the coſts of ſuch as 
are found for him 5 ; and neither party is allowed the coſts 
of thoſe which are found for the defendant t. Where the 
plaintiff*s declaration conſiſted of two counts, to one of 
which the defendant pleaded the general iſſue, which was 
found for the plaintiff, and to the other a juſtification, to 
which the plaintiff demurred, and judgment was thereupon 
ziven for the defendant ; the court agreed, that the defen- 
cant could have no coſts upon the demurrer u. But if 
there be two diſtin cauſes of action, in two ſeparate 
counts, and as to one the defendant ſuffers judgment to go 
by default, and as to the other takes iſſue, and obtains a 
verdict, he is entitled to judgment for his coſts on the 


latter count, notwithſtanding the plaintiff is intitled to judg- 
ment and coſts on the firſt count. 


75 * 6 
o 5-H 


| e . E. 22. Geo. Ul. C B. = R. 636. K. B. but ſee 


2 Will, 21. Doug. 108. n. contra. r 6 Mod. 163. But it ie otherwiſe in 
ne Common . Pleas, for there, if the plaintiff ſacceed upon any one of the 
counts, ke ie entitled to the coſts of his whole declaration; tho? the defendant 
ſaccced vpon the others. Byl. Ni. Pri. 335. 2 Blac. Rep. £00, 1199. t Say, 
Coſts, 212, Doug. 67). but ſee 1 Will. 331. » Say. Coſts, 211. 2 Bur, 1232. 


5 Tunes quere, and ſee the ſtat. 8 & 9 W. III c. 11. § 2. 3 T. R. 
54. 
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It has been already obſerved v, that no coſts were reco- 
verable by a defendant at common law : and the reaſon ſeem; 


to be, that if the plaintiff failed in his ſuit, he was amerced 
to the king pro falſo clamore, which was thought to be 2 


ſufficient puniſhment without ſubje ting to the payment 
of coſts. The firſt inſtance of coſts being given to 1 
defendant, was in a writ of right of ward, by the ſtatute 
Marleberge, (52 Hen. III.) c. 6. Afterwards, coſts were given 
to the defendant in error, by the 3 Hen. VII. c. 10. and in 
replevin, by the ) Hen. VIII. c. 4. and 21 Hen. VIII. c. 19, 
tc. But in one of theſe caſes the defendant is to be con- 
ſidered as an actor; and in the other of them, the proyi- 
ſion is virtually for the benefit of the plaintiff in the ori. 
ginal action kx. | | 

In error, brought by the defendant before execution?, or 
by the plaintiff upon a judgment for the defendant, if the 
judgment he affirmed, the writ of error diſcontinued, or 
the plaintiff in error nonſuited, the defendant in error is 
entitled to coſts, by the 3 Hen. VII. c. 10. and 8 & 9 V. Ill. 
e. 11. § 2. ; upon the former of which ſtatutes it has been 
holden, that coſts are recoverable in error, for the delay 
of execution, although none were recoverable in the ori- 
ginal action 2. By the 13 Car. II. ſtat. 2. c. 2. 5 25.1 
the judgment be afficmed after verdict, the plaintiff ſhall 
pay to the defendant in error, his double coſts. And by 
the 4 Ann. c. 16. 25. for preventing vexation, from ſuing 


out defective writs of error, it is enacted, that“ upon 


the quaſhing of any writ of error, for variance from the 


original record, or other defect, the defendant ſhall fe. 


cover againſt the plaintiff in error his coſts, as he ſhould 
have had, if the judgment had been affirmed, and to be 
recovered in the ſame manner a:“ which coſts includ: 
thoſe of the motion, for quaſhing the writ of error ®. 
And though no coſts were recoverable in the original a: 
on, they are payable, on quaſhing a writ of error e. But 
where the defendant in error enters continuances, to defeat 
tlc writ of error, the plaintiff in error is not liable to colts, 


w Autc, 632, * Say Colts, yo. 1 Cro. Jac. 636. » Dyer, 77. Ch. 
Fliz. 617, 659. 5 Co. 101. S. C. Cro. Car, 145. 1 Str. 262. 2 Str. 1084. be: 
ſee Cro. Car 425. 1 Lev. 146. 1 Vent. 38, 166, 4 Mod. 245. Carth. 161. 
S. C. = 2 Str 834. Caf temp Hardw. 137, » 2 Ld, Raym, 1403. 4 bu. 
606, 8 Mod. 316. 8. ©. < i Str. 262. 
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on quaſhing it d. And none of the ſtatutes before menti- 
oned give coſts, upon the reverſal of a judgment e. : 
In replevin, or ſecond deliverance, the defendant, making 
avowry, cognizance, or juſtification, for rents, cuſtoms, or 
ſervices, or for damage feaſant, is entitled to coſts, by the 
- Hen. VIII. c. 19.5 3, if the avowry, cognizance, or juſ- 
tification be found for him, or the plaintiff be nonſuit, or 
otherwiſe barred ; which ſtatutes extend to avowries, E9c. 
made by an executor f, or for an eftray &, and, as it ſhould 
ſeem, for an amercement by a court leeth; but not to 
pleas of priſel en auter lieu, upon which the writ is abated i, 
or to pleas of property in the thing diſtrained k. By the 17 
Car. II. c. 7. S 2. the defendant obtaining judgment there- 
on, for the arrearages of rent, or value of the goods diſ- 
trained, is alſo entitled to his full coſts of ſuit. And by the 
11 Geo. II. c. 19. S 22. if the defendant avow, or make 
cognizance, according to that ſtatute, upon a diftreſs for 
| rent, relief, heriot, or other ſervice and the plaintiff be 
nonſuit, diſcontinue his action, or have judgment againſt 
him, the defendant ſhall recover double coſts. of ſuit. But 
this latter ſtatute does not extend to a ſeizure for a he- 
riot cuſtom l. 1 | | 
At length by the ſtatute 23 Hen. VIII. c. 15.8 1. it was en- 
ated, © that in treſpaſs upon the ſtatute 5 Rich. II. debt, co- 
venant, detinue, account, treſpaſs on the caſe, or upon any ſta- 
tute for an offence or wrong perſonal, immediately ſuppoſed to 
be done to the plaintiff, if the plaintiff, after the appearance 
of the defendant, be nonſuited, or a verdi& paſs againſt 
him, the defendant ſhall have judgment to recover his 
coſts againſt the plaintiff, to be aſſeſſed and taxed by the 


be diſcretion of the judge or judges of the court, where ſuch 
at action ſhall be commenced or ſued ; and ſhall have ſuch 
8 proceſs and execution, for the recovery of the ſame, againſt 
* the plaintiff, as the plaintiff ſhould or might have had 
5 egainſt the defendant, in caſe judgment had been given 
16 for the plaintiff.“ . 

OY But by 8 2. of the ſame ſtatute, it is provided, that 
E * every pI5or perſon, being plaintiff in ſuch action, who at 
4 bv: 5 : . 

„ 161. 41 Str. 139. 2 Str. 834. Barnes, 250, 1 Str. 617. (2 Rol. Rep. 437. 
1 Su. t Cro, Eliz. 330. h Cro. Jac. 520. but ſee Cro. Eliz. 300. ſemb. contra. i Com. 
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the commeneement of his ſuit ſhall be admitted, by thy 
diſcretion of the judge or judges where the action is pur. 
ſued, to have his proceſs and counſel of charity, without 
paying money or fee for the ſame, ſhall not be come. 
led to pay any coſts, by virtue of this ſtatute ; but ſhal 
fuffer other puniſhment, as by the diſcretion of the jul. 
tices, betore whom the ſuit ſhall depend, ſhall be thought 
reaſonable? Des | | EE 1 
A pauper or poor perfon, in the eye of the law, is ons 
who will ſwear that he is not worth ten pounds, after al 
his debts are paid, except his wearing apparel, and the 
ſubje& matter of the action m; and ſuch a one may upen 
petition, and affidavit of his extieme poverty, ſupported 
by a certificate of his cauſe of action, be admitted to fur 
in formd fauperis : which admiſſion may be either at the 
commencement of the ſuit, or afterwards pendente lite", 
And upon his being ſo admitted, an attorney and counſ: 
ſha!l be aſſigned him, purſuant to the ſtatute 11 Hen. VII 
c. 12.; and he ſhall be permitted to carry on the pro- 
ecedings gratis, without uſing ſtamps o, or paying fees to 
the cffcers of the court, unleſs he obtain a verdict for 
more than ten pounds, and then the officers ſhall be paid 
their court fees, and for paſſing the record, &c. Net 
ther, as we have ſeen, is a pauper liable to pay coſts ts 
the defendant, if he be nonfuited, or have a verdict againſt 
him; but ſhall ſuffer other puniſhment at the diſcretion ot 
the juſtices. It has been ſaid, that if a pauper be nonſui- 
cd, he ſhall pay coſts or be whipped p: but this puniſh- 
ment docs not appear to have been ever inflicted d. If tht 
pauper do not proeced to trial according to notice, o- 
ctherwiſe miſbehave himſelf, the court will order him t9 
be diſpaupered © : but until this be done, they will no! 
make any rule about eoſts*. And, unleſs the pauper“ 
conduct appear to have been vexatious, the court will net 
{tay the proceedings in a ſecond action, until the coſts art 
paid, of a nonſuit in a prior one, for the ſame cauſe": 
nor, if the pauper ſhould ſucceed in the ſecond action, 


m 2 Lil. P R 633. » Say, Coſts, go. 3 Will, 24 „Stat. 5 W. & Mc. 11.0 
14, & c. r 18d. 261. 2 Salk. 806. 5 Mod. 114. 4 Id. ibid. 12 L. p. X 
633. 2 Silk. got. 2 Str. 1122. 2 Str. 878. 3 Wil. 24. but ſee Cal. Pr. 
- 47. 1 Str, 420. ſemb. contra. 2 Str. 878, 1121. 3 Will, 24 bot fee 2 f. 
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will they deduct the coſts of the firſt, out of thoſe recover- 
Sc in the ſecond u. : | 
Executors and adminiſtrators are not particularly except- 
ca out of the ſtatute 23 Hen. VIII. c. 15. yet, as that ſta- 
tute only relates to contratts made with, or wrongs done 
to the plaintiff, it has been uniforinly holden , that they 
are not liable to coſts, upon a nonfuit or verdict, where 
they neceſſarily ſue in their repreſentative character, and 
cannot bring the action in their own right; as upon a 
contract entered into with the teſtator or inteſtate *, or for 
W: wrong done in his life-time y. But where the cauſe of action 
ariſes after the death of the teſtator, and the plaintiff may ſue 
therceon in his own right, he ſhall not be excuſed from the 
payment of coſts, though he bring the action as executor 
r adininiſtrator; as upon a contra# , expreſs or impli- 
ed, or in frover®, for a converſion after the death 
of the teſtator or inteſtate. An executor cr adminiſ- 
trator is liable to coſts, upon a judgment of nan pros b: 
and where he has knowingly brought a wrong action, or 
otherwiſe been guilty of a wilful default, he ſhall pay 
oſts upon a diſcontinuance e, or for not proceeding to trial 
according to notice d; but otherwiſe he is not liable to 
colts, in either of theſe caſes e. Nor, where he merely 
ſues en auter droit, is he liable to coſts, upon a judgment as 
in caſe of a nonſuit f. | 8 
Executors and adminiſtrators are liable to coſts, when 
refendants, if they plead falſely g; and the judgment in 
ſuch caſe is, that the coſts be levied, of the goods of the 
eſtator, or inteſtate, if the defendant hath ſo much there- 
pi in his hands to be adminiſtered, and if not, d- bonis- pro- 


10 priis, A bankrupt ſued as ex2cutor pleaded a falſe plea, 
n0 pd it being found againt him, the plaintiff had judg- 
265 Went for the coſts de bonis propriis, aſter which he ob- 
not | 


»2 Str. 891. » 2 Str, 1107. » Cro. Eliz. 304. Cro. Tac, 229. 2 Bulit. 
B61, 1 Silk, 20%, 314. 3 Bur. 1686, Say. Coſts 97. * T Tan. 47. 1 4. 
R.) m. 1414 1 Str. 682, S. C. Cai. Pr. C. B. 157. Pr. Reg. 118. 8. C. Barnes, 
100, 41. Barg, 129, » 6 Mod. 91, 18. 1 Salk. 20 8 1. Raym. 
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tained his certificate; and the court held, that his judg- 
ment for the coſts de bonis proprits, was not diſcharged by 
the certificate hl. But where an exccutor or adminiſtrator 
pleads plene adminiſtravit, and the plaintiF admitting the 
truth of the plea, takes judgment of aſſets in futuro, the 
defendant is not liable to coſts i. So wheres an executor 
or adminiſtrator pleads ſeveral pleas ro the whole decla- 
ration, as non aſſumpſit and plene adminiſtravit and one of 
them is found for him, he is entitled to the ps/tea and coſts, 
though the other plea be found againſt him. But if the 
plaintiff take judgment of ofſets in futuro, upon the plea of 
plene adminiſIravit, and go to trial upon the plca of am 
afſumpſit, he will be entitled to coſts, if he obtain a ver- 
dict; and therefore in ſuch caſe, unleſs the defendant has 
a good ground of defence upon nn afſumpfit, it is uſual 
for him to move to withdraw his plea, which the court 
will permit him to do, upon payment of coſts b. 

There being ſtill many caſes, in which the defendant was 
not aided by the proviſions of the before-mentioned ſta- 
tutes!, it was enacted by the ſtatute 4 Fac. I. c. 3. that “ if 
any perſon ſhall commence in any court, any action of 
 ejeflione firme, or any other action whatſoever, wherein the 
plaintiff or demandant might have coſts, in caſe judg- 
ment ſhould be given for him, and the plaintiff ſhall be 
nonſuited therein, after the appearance of the defendant, 
or a verdid ſhall paſs againſt him by lawful trial, that 
then the defendant, in every ſuch action, ſhall have 
judgment to recover his coſts againſt the plaintiff or de- 
mandant, to be aſſeſſed and levied in like manner as upon 
the 25 Hen. VIII. c. 15.“ By this ſtatute the defendant is 
entitled to coſts, on a nonſuit or verdict, in all caſes where | 
the plaintiff would have been entitled to them, if he had 
obtained judgment, as in aſſumpſit m, & . And though 
the declaration be inſufficient, ſo that the plaintiff could 
not have had coſts thereon, the defendant is nevertheleſs en- 


hk 3Bur. 1368. 1 Blac. Rep. 400 S C. Arte, 47. i Imp. K. B 428 where 
It is ſaid to have been ſo determined in the Common Pleas ; and Qu. whether 
the defendant is liable to coſts, where he pleads plene admint/{rawt prevers 
and the plaintiff, acmi-ting the truth of the piea, takes judgment of the 


aſſets admitted in part, and for the refidue of aſſets in futuro. * 2 Blac. Rep. On 
1275. 12 Leon. 9. 3 Leon. 29. Bul. N.. Pri, 334. m Ante, 633. 11 
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titled to coſts, TOR he unjuſt vexation ®, But this ſtatute, 
being framed upon the model of the 23 Hen. VIII. c. 15. 
9960 not extend, any more than that, to actions brought 
by executors or adminiſtrators o. 5 

The ſtatutes which have been hitherto mentioned only re- 
late to caſes where the plaintiff is nonſuited, or has a 
verdict againſt him. But there are other ſtatutes, by 
which the defendant is entitled to coſts upon a nolle proſe- 
qui, non pros, diſcontinuance, or demurrer. | 

By the 8 Eliz. c. 2. upon proceſs iſſuing out of the court 
of King's Bench, if the plaintiff do not declare in three 
days after bail put in, or if after declaration he do not 
proſecute his ſuit with effect, but willingly ſuffer the ſame 
to be delayed or diſcontinued, or he be nonſuited therein, 


the judges, by their diſcretions, ſhall award to the defen- 
dant his coſts, damages, and charges in that behalf ſuſ- 


tained,” This ſtatute does not extend, any more than 
the former, to actions brought by executors and admini- 
ſtlators p, in their repreſentative character. But if the 
plaintiff enter a nolle proſegui, the defendunt is entitled to 
coſts upon this ſtatute d. | 

By the 13 Car. II. ſtat. 2. c. 2, g 3. it is enacted, that 
* upon an appearance entered for the defendant, by attor- 
ney, of the term wherein the proceſs is returnable, unleſs 
the plaintiff ſhall put into the court, from whence the pro- 
ceſs iſſued, his bill or declaration againſt the defendant, in 
ſome perſonal aQion, or ejectment of farm, before the 
end of the term next following after appearance, a nonſuit 
lor want of a declaration may be entercd againſt him; and 
the eefendant fhall have judgment, to recover coſts againſt 
the plaintiff, to be taxed and levied in like manner as 
upon the 23 Hen. VIII. c. 15.” 

And, {ill further to diſcourage the bringing of f:ivolous 
and vexatious actions, it. is enated by the ſtatute 8 & 9 
UL c. 14 $2. thn © it -any perſon ſhall commence 
or proſecute any action, in any court of record, wherein 
upon demurrer, either by plaintiff or demandant, defendant 
or tenant, judgment ſhall be given by the court againſt the 


= Moor 628. 1 Bulſt. 189. 3 Bulſt, 248. Hob. 219. Hutt. 16. S. c. Cro. 
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' plaintiff or demandant, the defendant or tenant ſhall hays 
judgment to recover his coſts, and have execution for the 
ſame by capias ad ſatisfaciendum, fieri facias, or elegit.” 
This ſtatute does not extend to demurrers to pleas in abate- 
ment; nor in any action, wherein the defendant woule 
not have been intitled to coſts, upon a nonſuit or verdi&s; 
The plaintiff, we may remember, is not entitled to coſts 
in a p:pular action, for the Whole or part of the penalty, 
given by ſtatute to a common informer, unleſs they aro 
expreſsly given him by the ſtatute t. Nor was the defen- 
dant entitled to coſts, in ſuch an action, until the ſtatute 
18 Eliz. c. 5. S 3. (made perpetual by the 27 Eliz. c. 10) 
by which it is enacted, that“ if any common informer 
Mall willingly delay his ſuit, or ſhall diſcontinue or be non- 
ſuit, or ſhall have the matter paſs againſt him therein by 
verdict or judgment in law, the ſaid informer ſhall pay s 
the defendant his coſts, charges, and damages, to be aſſigu- 
ed by the court in which the ſuit ſhall be attempted :? with 
a proviſo, that “ this ad ſhall not extend to any officer, 
who, in reſpect of his office, has heretofore uſually ſued upon 
penal laws; nor to any officer, ſuing only for matters con- 
cerning his office ».” This act of parliament, which ſeems 
to give coſts upon arreſt of judgment v, extends to actions 
brought upon a ſubſequent ſtaiute ; or one that is repealed® ; 
and alſo to actions 9 tam, for part of a penalty, as well as 
where the whole is given to a common informer y: but it 
does not extend to actions, brought by the party grieves, 
upon a remedial ſtatute 2. 
Where there are ſeveral defendants, _ 1 in the 
2 lon, the plaintiff may pay coſts to which of them he 
pleaſes a: and if they fail, each of them is anſwerable for 
the whole coſts. Thus, where an <jeAment was brought 
againſt ſeveral defendants, who defended ſeverally, and. at 


the aſſizes one of them contrlied leaſe, oncry and ouſter, 


1 1 Ld. Raym. 337. 1 Salk. 194. 12 Mod. 195. Comb. 482. S. C. 2 Ld. 
Raym. 992. 1-Salk. 194. 6 Mod 88 S C. Caf. Pr. C. B. 26. Id. 4 centra. 
t Ante, 634. » 2 1.d Rayin. 1333. Bul. N.. Pri, 334. » Gilb, C. P. 271. 
wi Will 199, * Hutt. 35, 6. 2 Keb 106 y Cowp. 356. Say. Coſts, 75. 
S. C. 7 1 And. 116. 2 Leon. 116. 4 Leon. 55. Cro. Eiiz. 177. (Hutt. 22 1 
3e Str. 816. 2 Sir. 1203. 
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and had a verdi& againſt him, but the others did not con- 
feſs ; the court upon application ſaid, the officer muſt tax 
the ſame coſts againſt all the defendants; and that if the 
plaintiff, after he had ſatisfaction againſt one, ſhould take 
out execution againſt another : the latter might apply to the 
court b. | 

Where one of ſeveral baden lets judgment go by 
default, and the other pleads a plea which goes to the 
whole, and ſhews that the plaintiff had no cauſe of action, 
if this plea be found for the defendant who pleaded it, he 
fall have coſts; and being an abfolute bar, the other de- 
ſendant ſhall have the benefit of it, and ſhall not pay coſts 
to the plaintiff e. But where the plea does not go to the 
whole, but is merely in diſcharge of the party pleading it, 
there the other party ſhall not have the benefit of it; but 
ſkall pay coſts, though it be found againſt the plaintiff dl. 

Before the ſtatute 8 & 9 W. III. c. 11. if one of ſeveral 
defendants had been acquitted, he was not entitled to his 
coſts ; the courts conſtruing the former acts to relate only 


iis hand, that there was a reaſonable cauſe for makin 
ſuch perſon a defendant.” This ſtatute is confined to the 
particular actions therein mentioned; and does not extend 
o an action of treſpaſs upon the caſe ', nor conſequently to 
an action of frover 8: neither does it extend to an action 
of replevin h. | „ 


? to the caſe of a total acquittal, of all the defendants e. 

. This being found inconvenient; it was enacted, by the ſame 

$ ſtatute, 95 I. that“ where ſeveral perſons ſhall be made vi 

$ defendants, to any action of treſpaſs, aſſault, falſe impri- 7 

3 ſonment, or ejectione firme, and any one or more of them 1 
8 ſhall be, upon the trial thereof, acquitted by verdict, every 08 
it perſon ſo acquitted ſhall recover his coſts of ſuit, in like il 
, manner as if the verdi& bad been given againſt the plain- v 

| tf, and acquitted all the defendants ; unleſs the judge, be- Mn 

ie fore whom the cauſe is tried, ſhall immediately after the 1 

1e trial thereof, in open court, certify upon the record under bl 
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Str. 1005. and ſce 1 Salk 194. 2 Str. 1005, 6 Barnet, 139. h 3 Bur, 
ate 1 Blac. Rep. 3;5. Say, Coltt, 215. S. C. a 


When 


* 
362 ar SOS K 


nis frigned iſſue is ordered by a court of, lat, whe- 


ther it be in a civil or criminal proceeding, the coſts al- 


ways follow the verdict, and muſt be paid to the party ob- 
taining it i. But when a feigned iſſue is ordered by a court 
of equity, the cofts do not follow the verdict, as a matter 
of courſe; but the finding of the jury is returned back to 
the court ach ordered it, and the cofts there are in the 
diſcretion of the court i, Where the iſſue is ordered by a 
court 'of law, on a rule for an information k, or motion 
For an attachment 1, the coſts of the original rule, or mo- 

tion, do not in general follow the verdict, but only th: 
coſts of the feigned iſſue; which coſts are to be reckoned, 

from the time when the teigned iſſue was firſt ordered and 
agreed to m. Vet, where it was ordered, by the conſent 
rule that the coſts ſnould abide the event of the iſſue, the 
court directed the whole coſts to be paid under it n. 

Having thus ſhewn, in what caſes the parties are enti- 
tled to coſts, I ſhall proceed to conſider, what coſts they 
are reſpeQively intitled to, and the means of recovering 
them, firſt, as between party and party; ſecondly, as be- 
tween attorney and client, with the meaſures to be purſued 
by the latter for taxing them. 

Where the plaintiff recovers 2 ngle damages, he is only 
entitled to ſingle coſts ; unleſs more be expreſsly given him 
by ſtatute. But if double or treble damages are given by 
ſtatute, in a caſe wherein fingle damages were before reco- 
verable, the plaintiff is entitled to ddl or freble colts, 
although the ſtatute be ſilent 1 themo; as in an 
action upon the 2 Hen. IV. c. 11. &c. p. In ſome caſes, 
double and treble coſts are expre ly given to the plaintiff; 
25 upon the game laws, by the ſtatute 2 Geo. III. c. 19. 8 
3. And wherever a plaintiff is entitled to double or treble 
coſts, the coſts given by the court de increments are to be 
doubled or trebled, as well as thoſe given by the jury 4. 


pn wn Rogers, 1 Lil. P. K. 344 > Phe Walt, Ch. J. Barnes. 130 1 Will. 
| Fo 231. Siy. Rep. 24. 1 Will. 324 8. C. but in the caſe of Hoſttns v. Ld, 
B. 711 (4 T. R. 402.) the court Kro 1Gly tatimated an opinion, that as feigned 
iTues were only granted with the leaye of the court, it would be prudent : in 
Futyre, when they permitted fi: ch iTucs to be tried, to compel the parties '9 
C . that the coſts ſnonl be in the diterction of the courts, k Say. 
2229 + Zur. 603. Say. Coſts. 144. S. C. 1 Say, Rep 263 m 1 Bur. 694. 
= » Bur. 4014. © Say. Coſts, 228. Aue, 633. 4 2 Leon. 255 Cro. Eli. 
632, 3 Lev. 351. Carth. 297, 311. 2 Str, 10.48. but ke 1 T. 252. 
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But double or treble coſts are not to be underſtood to mean, 
according to their literal import, twice or thrice the 
amount of fingle coſts. Where a ſtatute gives double coſts, 
they are calculated thus: 1. the common colts ; and then 
tuff the common coſts. If zreble coſts, 1. the common 
:ofts z 2. half of theſe; and then half of the latter er. 
Bend or treble 60000 are alſo in ſome caſes expreſsly 
given to the defendant ; as in actions againſt pariſh officers, 
by the 43 Eliz. c. 2. 8 19; againſt juſtices of the peace, 
conſtables, &c by the ) Fac. I. c. 5; for diſtreſſes for 
rents and ſervices, by the 11 Geo. II. c. 19. S 21, 2; 
and againſt officers of the exciſe or cuſtoms, by the 20 
Geo. III. C. 70. $ 34. and 24 Geo. III. ſeſſ. 2. c. 47. 8 35. 
In theſe, and ſuch like caſes, where it does not appear, 
on the face of the record, that the defendant is entitled to 
the benefit of the act, (as where he pleads the general 
iſſue,) and there is no particular mode appointed for reco- 
very of the coſts, the proper mode, after a nonſuit or ver- 
di& for the defendant, is to apply to the court, upon an 
affidavit of the facts, for leave to enter a ſuggeſtion on the 


rolls. And it cannot be done by rule of court t, unleſs 


where the plaintiff moves for leave to diſcontinue on pay- 
ment of coſts ; in which caſe, the court may make it part 
of the rule, that he ſhall pay double or treble coſts u. But 
where a particular mode is appointed by ſtatute, for the 
recovery of double or treble coſts, as by the certificate of 
the judge who tried the cauſe, on the 7 Tac. I. c. 5. there 
that particular mode muſt be obſerved": ſo that if the 
judge certify, there is no n*ed of a ſuggeſtion; ; and if he 
do not, it is uſeleſs, except where JD goes by de- 
fault w. 


This table is a valuable acquiſition to the 
profeſſion, as it contains a full collection of bills of coſts, accurately drawn, 
and methodically arranged, by which the practiſer may not only know how 
lo charge for his buſineſs, but may ſee beforchand in what order it is to be 


Table of Coſts, in PET OY 


conducted. » 1 Str. 49, 80. Cal. Pr. C. B. 16. Cal: Temp. Hardw. 125. Id. 
t x hn. e en. 
y 2 Veutr. 45. Doug. 307, 8. but ſee Doug. 


» Cal, Temp. Haidw. 138, 9. 


138. 2 Str. 1021. S. C. Say. Rep. 214 3 Wilſ. 442. 
974. Caf. Temp. Hardw. 125. 
Job. n. 
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The means of recovering coſts, as between party and 
party, are by aign or execution, upon a judgment obtained 
for them; or by attachment, upon a rule of court &. Thus, 
in ejeciment, where there is a verdi& and judgment againſt 
the tenant, an action may be brought, or execution taken 
out thereon, for the coſts * : but where the plaintiff is non- 
ſuited, for not confeſling leaſe, entry and ouſter, the leſſor 
of the plaintiff muſt proceed by attachment, upon the 
conſent rule y. And ſo where the nominal plaintiff is non- 
ſuited upon the merits, or has a verdict and judgment 
againſt him, the only remedy is by attachment, againſt 
the leſſor of the plaintiff 2. 

In proceeding by attachment, a copy of the rule, with 
the officer's allecatur thereon, ſhould be perſonally a ſerved, 
on the party liable to the payment of coſts; and at the 
ſame time, the original rule ſhould be ſhewn to him Þ, and 
a demand made of the payment of them ©: which demand 
may be made by the acting attorney in the cauſe, although 
he act in the name of another attorney d. And if the 
coſts be not paid, the court, upon an affidavit of the Cir- 
cumſtances, will grant an attachment. In this court, the 
rule for an attachment is abſolute in the farſt inſtance e; 

and may be moved for, on the Jaſt day of termf. 

To afiſt the parties in the recovery of coſts, they are 
allowed to deduct or ſet off the coſts in one action againſt 
thoſe in another, This practice, however agreeable to 
natural juſtice, does not ſeem to have obtained, till lately, 
in the court of King's Bench s: But, in the Common 
Pleas, it has been frequently allowed; and that, not only 
where the parties have been the meh, but alſo where 
they have been in ſome meaſure different. Thus, a party, 
has been permitted to ſet off a ſeparate demand, for coſts 
pa ya e to himſelf alone, againſt a joint demand, for coſts 
payable by himſelf and others i: and he has . alſo been 
permitted to ſet off a jeint demand, for coſts payable to 


II. Blac. 2 V. 248. * Run. _ - T0 1847. 18; 17574. 1 Salk 169. 
Rarnes,: 182. » Ran. Eject. 142, 4. Tilly and Bailey. Mich, 6 Geo II. 3 
T. R. 351. Id. ibid. Barnes, 120. 4 Say. Rep. 9: Per Puller, Juſt. 
$1.24 Geo. III. f 5 Bur. 2656 & 2 Sir. 891, 1203. Bul. Ni. Pri. 336 4 
T. R. 124. h Barnes, 145. 2'Blac. Rep. $26. Say. Cults, 256. 8. c. Bul. 
2½. Pri. 336. | Barner, 136. but ice Barnes, 1 30. 
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himſelf and another, againſt a ſeparate demand, for da- 
mages and coſts payable by himſelf only (. But where, 
in an action of treſpaſs againſt four defendants, the plain- 
tiff obtained a verdict .againſt one, and the other three 
were acquitted, the court would not ſuffer the coſts of the 
three defendants, who were acquitted, to be deducted out 
of the plaintiff's coſts, againſt that defendant who was 
found guilty ; declaring the motion to be unprecedented l. 
Where the application is made by the party to whom the 
larger ſum is due, the rule is for a ſtay of proceedings, on 
acknowledging ſatisfaction for the /efſer ſum m. But where 
the leſſer ſum is due to the party applying, the rule is to 
have it deducted, and for a ſtay of proceedings, on pay- 


ment of the balance n. 


As between attorney and client, the former may main- 
tain an action againſt the latter, for the recovery of his 
coſts o. But, by the ſtat. 3 Fac. I. c. 7. 8 1. © all attor- 
nies and ſolicitors ſhall give a true bill unto their maſters 
or clients, or their aſſigns, of all charges concerning the 
ſuits which thev have for them, ſubſcribed with their hands 
and names, before ſuch time as they or any of them ſhall 
charge their clients, with any the ſame fees or charges.” 
Upon this ſtatute it was a good plea, to an action brought 
by an attorney for his fees, that no bill had been delivered 
to the defendant p; or the ſtatute might have been given 
in evidence, on nom aſſumplit a. But if an attorney had 
delivered his bill to the defendant, after the arreſt and be- 
fore the bill filed, it was well enough”: and this ſtatute 
did not extend to attornics in inferior courts, but only to 
thoſe in the courts at Weſtminſter 5, It ſhould alſo ſeem, 


that an attorney's bill could not have been taxed, unleſs an 


6a 


k Say. Coſts, 264. 2 Bag. Rep. 827. S. C. cited. 1 Barnes, 14g, Bul. Ni. 
I'ri, 336. m® Bul. Ni Pri. 336. * Say. Coſts, 254. and ſee 4 T. R. 124. 
» Cro. Car. 189, 160. PF 3 Keb. 118, g14. T. Raym. 245.: 3 Salk. 19. 8. 
(. but fee Carth. 67. 1 Show. 48. Comb. 126. S. C. 4 1 Show 338. 1 
Ti. P. R. ras. but ſee 1 Str, 633. Caf. Pr. C. B. 23S. C. » Carth, 147. 1 
Show. 95, 1 Salk. 86. S. C. NG 
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action was depending thereon, nor without bringing the 
amount of it into court. To remedy theſe manifold incon- 
veniencies, it was enacted by the ſtatute 2 Geo. II. c. 23. 8 
23. (made perpetual by the 30 Geo. II. c. 19.5 75.) that 
% no attorney of the court of King's Bench, Common 
Pleas, or Exchequer, &c. nor any ſolicitor" in Chancery, 
&c. ſhall commence or maintain any action or ſuit, for 
the recovery of any fees, charges, or diſburſements, at law 
or in equity, until the expiration of one month or more, 
after ſuch attorney or ſolicitor reſpectively ſhall have de- 
livered, unto the party or parties to be charged therewith, 
or left for him, her, or them, at his, her, or their dwel- 
ling-houſe, or laſt place of abode, a bill of ſuch fees, 
charges, and diſburſements t, written in a common legible 
band, and in the Eug lib tongue, except law terms and 
names of writs, and in words at length, except times and 
ſums ; which bill ſhali be ſubſeribed, with the proper hand 
of ſuch attorney or ſolicitor reſpectively. 

& And, upon application of the party or parties chargc- 

able by ſuch bill, or of any other perſon in that behalt 
e e unto the Lord High Chancellor, or maſter of 
the rolls, or unto any of the courts aforeſaid, or unto a 
judge or baron of any of the ſaid courts reſpectively, in 
which the buſineſs contained in ſuch bill; or the greateſt 
part thereof in amount or value, ſhall have been tranſ- 
acted; and upon the ſubmiſſion of the ſaid party or par- 
tics, or ſuch other perſon authorized as aforeſaid, to pay 
the whole ſum, that upon taxation of the ſaid bill ſhall ap- 
pear to be due, to the ſaid attorney or ſolicitor reſpeRive- 
I;; it ſhall and may be lawful for the ſaid Lord Hich 

map ach Maſter of the Rolls, or any of the courts 
aforeſaid, or for any judge or baron of any of the ſaid 
Courts reſpeAtively, and they are hereby required, to refer 
the ſaid bill, and the ſaid attorney's or ſolicitor's demand 
thercupon, although no action or ſuit ſhall be then depend- 
ing in ſuch court, touching the ſame, to be taxed and 
ſetiled by the proper officer of ſuch court, without any 
money being brought into the ſaid court for that purpoſe: 
and if the ſaid attorney or ſolicitor, or the party or par- 
tics chargeable by ſuch bill reſpectively, having due no- 


t Barnes, 243. Id. 123. 


tice, 
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| { 
tics, ſhall refuſe or negle& to attend ſuch taxation, the 
ſaid officer may proceed to tax the ſaid bill ex parte; 


commenced or proſecuted, touching the ſaid demand. | 
And, upon the taxation and ſettlement of ſuch bill 
and demand, the ſaid party or parties ſhall forthwith pay 
to the ſaid attorney or ſolicitor refpeQively, or to any 
perſon by him authorized to receive the ſame, that ſhall 
be preſent at the faid taxation, or otherwiſe unto ſuch 
other perſon or perſons, or in ſuch manner, as the reſpec- 
tive courts aforeſaid ſhall direct, the whole ſum that ſhall 
be found to be or remain due thereon, which payment 
ſhall be a full diſcharge of the ſaid bill and demand: and 
in default thereof, the ſaid party or parties ſhall be liable 
to an attachment or proceſs of contempt, or to ſuch other 
proceedings, at the election of the ſaid attorney or ſoli- 
citor, as ſuch party or parties was or were before liable 
unto. | | = 

„ And if, upon the faid taxation and ſettlement, it ſhall 
be found, that ſuch attorney or ſolicitor ſhall happen to 


2 TY 


of have been overpaid, then the ſaid attorney or ſolicitor re- 
: ſpectively ſhall forthwith refund, and pay unto the party or 
5 parties entitled thereunto, or to any perſon by him, her, 
ft or them authorized to receive the ſame, if preſent at the 


etiſing thereof, or otherwiſe unto ſuch other perſon or 
perſons, or in ſuch manner, as the reſpeCtive courts afore- 
ſaid ſhall direct, all ſuch money as the ſaid officer ſhall 


the ſaid attorney or ſolicitor reſpeQtively ſhall, in like 
manner, be liable to an attachment or proceſs of contempt, 
or to ſuch other proceedings, at the election of the ſaid 


party or parties, as he would have been ſubject unto, if 
this act had not been rrade. 


to award the co/s of ſuch taxations to be paid by the par- 
nes, according to the event of the taxation of the bill; 
that is to ſay, if the bill taxed be leſs, by a /ixth part, than 
the bill delivered, then the attorney or ſolicitor is to pay 
the cofts of the taxation; but if it ſhall not be leſs, the 
court, in their diſcretion, ſhall charge the attorney or 
client, in regard to the reaſonableneſs or unreaſonableneſs 


- 


of ſich bill.“ 


But, 
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pending which reference and taxation, no action ſhall be - 


certify to have been ſo overpaid; and in default thereof, | 


* And the ſaid reſpective courts are hereby authorized, 
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But, by the 12 Geo. II. c. 13.58 3. © it ſhall and may bo 


lawful to and for every attorney, clerk in court, and oli. 
citor, to write his bill of fees, charges, and diſburſements, 
with ſuch abbreviations as are now commonly uſed in the 
Engliſh language ; any thing. in any former law to the 
_ contrary. notwithſtanding.” And by 8 6. © the ſaid a& 
of the ſecond year of his preſent majeſty, for the better re- 
gulation of attornies and ſolicitors, or any clauſe, matter, 
or thing therein contained, ſhall not extend to any hill of 
fees, charges, and diſburſements, due from any attorney 
or ſolicitor, to any other attorney or ſolicitor, or 
clerk in court; but that every ſuch attorney, ſolicitor, or 
clerk in court, may uſe ſuch remedies for the recovery 
of his fees, charges, and diſburſements, againſt ſuch other 
attorney or ſolicitor, as he might have done before the 
making of the at.” „„ 

Upon the latter clauſe, there is a caſe in Wilſon's Re- 
ports u, where a judge of this court having made an or- 
der, to refer an agent's bill to be taxed, and the maſter not 
having obeyed it, the court was applied to, and held that 
the order was irregular ; the maſter declaring, that he had 
never taxed a bill for agency. But it is now the uniform 
practice of both courts”, to refer an agent's bill to be tax- 

ed, upon the defendant's bringing into court the ſum 
claimed by the plaintiff. It is not neceſſary however, that 
fuch a bill ſhould be ſigned, or delivered, before the com- 
mencement of an action vv 

If the whole be ſor conveyancing x, it cannot be taxed. 
But where an attorney had delivered two ſeparate bills, 
one of which was for fees and diſburſements in cauſes, and 
the other for making conveyances, a rule was made for taxing 
bothy. And ſo, where it was moved, that the maſter 
might be directed to tax thoſe articles in an attorney's bill, 
which related to conveyancing and parliamentary buſineſs, 
the reſt being for management of cauſes in the court of 
King's Bench, Lord Mansfield ſaid, there was no doubt 
but the maſter might tax the whole: that he recollected a 
caſe, where the tees paid to a proctor, for buſineſs done 


„VI. 266 » Dovg. 199, 200. and the caſes there cited in ntir. * 
Doug. 199. in reid. * M. 12 Geo. II. Auen. K. B. Barnes, 141, 2. C. B. 
y Say. Rep. 233. Say Cos. 320. S. C. : 
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in the eccleſiaſtical court, made part of the bill; and it 


was determined, that, as: the whole bill had been referred 
to the maſter, he might tax that part of it 2. The court 
will refer an attorney's bill to be taxed, though all the bu- 
ſineſs was done at the quarter ſeſſions a; and in ſuch caſe, 
an action cannot be maintained for the amount of the bill, 


unleſs it be ſigned, and delivered a month before the bring- 


ing of the action b. „„ N 

It is not neceſſary for the executor or adminiſtrator of an 
attorney, to deliver a bill of coſts, for buſineſs done by 
his teſtator or inteſtate, before the commencement of an 
action e; the ſtatute 2 Geo. II. c. 23. $ 23. being confined to 


actions brought by the attorney himſelf, and not extending 


to his perſonal repreſentatives. And, in the court of Com- 


mon Pleas, they will not ſuffer ſuch a bill to be taxed d: 


but ia the court of King's Bench it is otherwiſe © ; for there, 
the bill may be referred to be taxed, on the defendant's 
undertaking to pay what is due. An attorney delivered his 
bill, and, after his death, application was made to tax it, 
and above a ſixth part was taken off; it was moved that 
the executrix might pay coſts, but the court held ſhe 
ſhould not, for the words of the act 2 Geo. II. o. 23. im- 
poſe them upon the attorney or ſolicitor only, and the ex- 
ecutrix is not to blame, if ſhe ſtand upon his bill, or make 
out one from his books f. 

Before an attorney's bill has been ſettled and paid, it may 
be taxed, as a matter of courſe, at any diſtance of time 8. 
But after it has been ſettled and paid, and the payment has 
been long acquieſced under, the court will not refer it to 
be taxed, as a matter of courſeh, So where a bond had 
been given for the debt, five years before, and the vouchers 
had been delivered up, the court would not refer the bill 
to be taxed, ſaying an attorney at this rate could never be 
lafei. And it is a general rule, that an attorney's bill can- 
not be taxed, at the trial of an action brought upon it, 
nor after verdict K; for if the buſineſs was really done, 


Doug. 199. in n:tis, 4 T. R. 496. but ſee Id. 124, Baines, 122. contra, 
T. R. 694. © Caf, Pr. C. B. 58. 4 Barnes, 119, 122. 2 Str. 1056. 
day. Colts, 324, 5. Imp. K. B. 482. f 2 Str. 1056. Say. Coſts, 327. t Per 
Cur, T. 34 Geo. III. „ Say. Coſts, 323. Doug. 199. i Caf, Pr. C. B. 102. 
Ir. Reg. 37. S. C. k Doug. 199. K. B. Barnes, 12.4. C. B. 
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(which muſt be proved at the trial), the delay of the de - 


fendant, for more than a month, in objecting to the quan- 


tum, is an admiſſion that he thinks it to be reaſonable. 


But though an attorney's bill has been ſettled and paid, yet 


the court, under ſpecial circumſtances, will refer it to be tax- 


ed; for the client may by affidavit ſhew, that the buſineſs 
charged was never performed, or that the charges are frau- 
dulent : and where that 1s the caſe, neither payment, nor 
a releaſe, nor a judgment for the money due, will preclude 
the court from referring the bill to be taxed l. It may alſo 
be taxed, though there was a ſpecial agreement, between 
the attorney and his client, that the former ſhould be paid 
for his time, at a certain rate by the day, beſides his ex- 


pences m; or though he has obtained a warrant of attor- 


ney from his client, for confeſſing judgment for the mo- 


| ney due upon his bill, and has entered up judgment there- 


pooh ©. 5 

The ſtatute 2 Geo. II. c. 23. 8 23. only requires the deli- 
very of a bill. for the bringing of an action; and there- 
fore, though an attorney cannot bring an action on his 
bill, till it has been delivered a month, that circumſtance 
15 not neceſſary to enable him to ſet it off. But he muſt 
not produce it at the trial by ſurprize. It is ſufficient, in 
ſuch caſe, to deliver the bill time enough, for the plaintif 
to have it taxed before the trial o. 

If an attorney refuſe to deliver a bill to his client, the 
latter may compel him, by taking out a ſummons before a 


judge; arid if the attorney, on being ſerved therewith, do 


not attend, an order will be made for delivering it, within 
a reaſonable time p. If he till negle@ to deliver it, the or- 
der ſhould be made a rule of court; and on ſerving the 
Same, and making afhdavit thereof, the court on motion 
will grant an attachment P. The bill being delivered, the 
client may apply for a judge's ſummons, to ſhew cauſe, 
why it ſhould not be referred to the proper officer to be tax- 
ed; upon which an order will be made, the client underta- 
king to pay what ſhall appear to be due upon ſuch taxati- 
on d. If the attorney do not attend, an order will be 


1 gay. Coſts, 32 3. Doug. 199. S. P. m Say. Coſts, 321, n Say. Colts, 377. 
e Doug. 199. in noetig. r Imp. K. B. 479. 4 Imp. K. B. 479, 480. F 
| | mace 
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made of courſe. But in the Common Pleas, the elient 
cannot have a ſummons for delivery of the bill, and taxing 
it, together r. It was formerly neceſſary, in this court, to 
have three appointments, in caſe the attorney did not at- 
tend, before the maſter could proceed ex parte. But by a 
late rule, if the party do not attend, the maſter ſhall pro- 
ceed ex parte on the .firſt appointment. 

If a ſixth part of the bill be taken off, the attorney 
is to pay the coſts of taxation; but if leſs, the coſts are in 
the diſcretion of the court t. In the exerciſe of this diſ- 
cretion, however, the courts are governed by the ſtatute: 
and accordingly, the coſts of taxation have been always 
reciprocally given to the client or attorney, as a ſixth part 
has, or has not been taken off n. | 

To aſſiſt the attorney, in recovering his cofts, he has a ien 
for the amount of his bill, upon the deeds, papers, and 
writings in his hands, belonging to his client v: and until 


i- that be paid, the court will not order them to be deliver- 
8 ed up. Nor can an attorney be changed by his client, 
Us without leave of the court, or order of a judge, on pay- 
ce ment of his bill, to be taxed by the proper officer *. An at- 


torney has alſo a lien, on the money recovered by his client, 
for his bill of coſts y. If the money come to his hands, 
he may retain it, to the amount of his bill: he may ſtop 
it in tranſitu, if he lay hold of it: if he can apply to the 
court, they will prevent its being paid over, till his de- 


re 2 mand is ſatisfied =. And Lord Mansfield declared he was 
do inclined to go ſtil} further, and to hold, that if the attor- 
thin ney give notice to the defendant, not to pay the money re- 
or- | 


covered by his client, till his bill be ſatisfied, a payment 
by the defendant, after ſuch notice; would be in his own 
wrong, and like paying a debt which has been aſſigned, 
after notice a. So in a late caſe b, where the defendant ap- 
plied to ſet off the debt and coſts in one action, againſt 
thoſe in another, the court would not ſuffer it to be done, 
util the attorney's bill was firſt diſcharged. But the court 
vill not go beyond theſe limits. And therefore where the 


Imp. 480. Barnes, 126. C. B. . H. 32 Geo. III. 4 T. R. 580, * See the ſta- 

is, 311. e. » Barnes, 118, 147, 8. Y 4 T. R. 124. Doug. 104, 5. but ſee IA. 

| in. »I Lil. P. R. 142. 3 T. R. 275. = 1 Lil. P. R. 141. Doug. 217 
made WF +7. R. 124. = Doug. 100, 101. Id. 226, 7. b 4 T. R. 123, 4. 
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defendant, not having had any notice to the contrary, 
compromiſed the debt and coſts with the plaintiff, before 
his attorney had been paid, the court would not oblige the 
defendant to pay him <, 1 5 


; | * 


When the coſts are taxed, judgment is ſaid to be ſows, 


and execution may be immediately taken out, againſt the 
defendant's perſon or goods ; but in order to charge him in 
execution, or bind his lands, or to proceed againſt him by 
action of debt or ſcire facias on the judgment, or againſt his 
bail on their recognizance, or if a writ of error be brought, 
it is neceſſary that a judgment ſhould be entered of record, 
and docketted, and the judgment-roll carried to, and filed 
in the treaſury of the court. = 

The judgment, after verdi&, &c. is entered on the iſſue- 
roll, which from thenceforth is called the judgment-roll; 
and if the, roll has been already carried in, which ſeldom 
happens but where the plaintiff has been ruled to enter 
the iſſue, the poſtea is taken, with the maſter's allocatur, to 
the treaſury at Weſtminſter, and the clerk of the treaſury 
continues the proccedings, and enters the judgment. But 
if, as is more frequently the caſe, an incipitur only is made 
on the iſſue-roll, at the time of paſſing the record of n/ 
prius, the whole proceedings are to be entered, beginning 
with the warrants of attorney. The proceedings are con- 
tinued on the iffue-roll, after the award of the venire faci- 
as, by the following entry: Afterwards the proceſs thereef 
is continued between the parties aforeſaid, of the plea aforeſaid, 
by the jury being reſpited between them, before our lord the king 
at Weſlminſter, or (by original,) whereſoever, &c. until [the 
return of the diſtringas] unleſs, &c. [as in the jurata] according 
tn the form of the ſlatute in ſuch caſe made and provided, for 
drfarilt of the jurors, becauſe none of them did appear: Mt 
which day before our faid lord the king at Weſtminſter, come! 
the Jail (plaintiF) by fits ſaid attorney, and the ſaid chief juſtice 


© Doug. 226, 


[or 
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For ſuftices of af Ze] before a0 lm the ſaid writ was tried, ſent 
hither his [or their] record, had in theſe words, to wit, Then 
follows a copy of the poſtea, from the nifi Prius record, 
and afterwards the final judgment.) 

Theſe entries were formerly made by the clerks of the 
chief clerk d, who were called entering clerks; but they 
are now made by the attornies, and onght to be written 
in a full fair hand, with a large margin, of an inch at leaſt, 
and a convenient diſtance at the top, for binding up the 
ſame, and at the bottom, that the writing be not rubbed 
out e. In this manner, the proceedings may be entered on 
both ſides of the roll, begirming on the back, over againſt 
the firſt line of the firſt warrant of attorney f, and tak- 
ing care to leave a ſufficient ſpace at the end, for the com- 
mittitur, and entry of ſatisfaQion, &c. 

At common law, the death of a ole plaintiff or defend- 
ant, before final judgment, would have abated the ſuit: but 
if either party had died in vacation, judgment might have 
been entered that vacation, as of the preceding term, and 


|. it would have been a goad judgment at common law as of 
= the preceding term; though it be upon the ſtatute of frauds, 
ve in reſpe& of purchaſers, but from the ſigning 8. And if 
to either party die, after a ſpecial verdict, and pending 
ry the time taken for argument or adviſing thereon, or on a 
zut demurrer, motion in arreſt of judgment, or for a new trial, 

1 judgment may be entered, at common law, after his death, 
10 as of the term in which the poſtea was returnable, or judg- 
ng ment would otherwiſe have been given, nunc pro tune h; that 
ag the delay ariſing from the act of the court, may not turn to 
. the prejudice of the party. This however is diſcretionary 


in the court; and being a matter of indulgence, they have 
ſometimes refuſed to allow it, after a conſiderable lapſe of 
Um, where the delay has been owing to the plaintiff or 


[the his attorney i. It has alſo been refuſed, in an action of 
Jing debt on judgment, where the proceedings were ſtayed pend- 
for ng a whit of error, and the plaintiff died before the af- 
At | 


7. M. 1664. $14. R T. 1 Jac 2. R. M. 3 Ann. R. H. 1687. Ante, 
42. Imp. K. B. 361. & 1 Salk. 87 3 Salk. 116. 2 ld. Raym. 766, 849. 
7 Mad. 2, 93. 8:0. 3 Salk. 159. 2 Salk, 401. 7 Mad. 36 8. C 6 Mod. 191. 
1P. Wm. 299. Barnes, 266. h 1 Leon, 1879. Latch, 92. 1 Sid. 462. 1 Vent, 
58, 90. S. C. 10 Mod. 30, 325. 1 Str. 42.7. 1 Bur. 147, 226. 4 Bur. 2277. 
Barnes, 26%, 261. | x Str. 639. Barnes, 262, ce alſo 6 Mod. 191. 
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firmance of the judgment k. And, in general, it ſhould 
ſeem, that if there be a rule for judgment, and it be not 
entered for many years, the court will not ſuffer it to he 
entered, without examining how it came not to be entered 
before |. 

Where either party dies, between the verdi& and the 
judgment, it is enacted, by the ſtatute 15 Car. II. c. 8. 


«c 
66 


In the conſtruction of this ſtatute, it has been holden, that 
the death of either party before the aſſizes is not remedied: 
but if the party die after the aſſizes begin, though before 
the trial, that is within the remedy of the ſtatute; for the 
aſſizes are conſidered but as one day in law, and this is 
remedial act, which ſhall be conſtrued favourably m. The 
judgment upon this ſtatute is entered by or againſt the 
party, as though he were alive n; and it ſhould be entered, 
or at leaſt ſigned o, within two terms after the verdict. But 
there muſt be a ſcire facias to revive it, before execution 
can be taken out p; and ſuch ſcire facias, - purſuing the'form 
of the judgment, ſhould be general, or on a judgment re- 
covered by or againſt the party himſelf q. 

Buy a ſubſequent ſtatute r, it is enacted, “ that in al 
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#0t's.. n 1 Salk. 4 © 1 Sic, 388. Barnes, 261. v 1 Will, 304. 42 4. 


why damages in ſuch action ſhould not be aſſeſſed and 


that his death ſhall not be alledged for error, ſo as the 
judgment be entered within two terms after the verdi&.” 


actions to be commenced in any cgyrt of record, if 
the plaintiff or defendant happen to die, after interlocu- 
tory and before final judgment, the action ſhall not 
abate by reaſon thereof, if ſuch action might have 
been originally proſecuted or maintained, by or againſt 
the executors or adminiſtrators of the party dying; but 
the plaintiff, or, if he be dead after ſuch interlocutory 
judgment, his executors or adminiſtrators, ſhall and may 
have a ſcire factas againſt the defendant, if living after 
ſuch interlocutory judgment, or, if he died after, then 
againſt his executors or adminiſtrators, to ſhew cauſc, 


recovered by him or them. .And if fuch defendant, hi 
executors or adminiſtrators, ſhall appear at the retum 
of ſuch writ, and not few or alegge may matter ſut- 


* 1 T. P. 637. 1 Mod. 89. we Salk. 8. and ſee 2 Ld, Raym. 1415. 7 


Raym. 1280. Out. 8 & 9 W. III. c. 11. $4 6. 
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« ficient to arreſt the final judgment, or being returned 
« warned, or, upon two writs of ſcire facias, it being 
returned that the defendant, his executors or adminiſ- 
ci trators, had nothing whereby to be ſummoned, or 
„ could not be found in the county, ſhall make default, 
„that thereupon a writ of inquiry of damages ſhall be 
« awarded; which being executed and returned, judg- 
4 ment Pal ſhall be given for the ſaid plaintiff, his ex- 
e ecutors or adminiſtrators, proſecuting ſuch writ or 
« writs of ſcire farias, againſt ſuch defendant, his execu- 
7 tors or adminiſtrators, reſpeQively.” This ſtatute has 
been held not to extend to caſes, where the party dies 
before interlocutory jndgment ; though it be after the ex- 
piration of the rule to plead 5. 

Where either party dies, after interlocutory judgment, 
and before the execution of the writ of. inquiry, the 
ſcire facias upon this ſtatute ought to be for the defendant, 
or his executors or adminiſtrators, to ſhew cauſe why the 
damages ſhould not be afſefſed and recovered againſt 
them t, and to hear the judgment of the court thereupon u. 
Eut where the death happens after the writ of inquiry is 
executed, and before the return, the ſcire facias muſt be 
to ſhew cauſe, why the damages aſſeſſed by the jury 
ſhould not be adjudged to the plaintiff, or his exccutors 
or adminiſtrators v. And where the plaintiff dies after 
interlocutory and before final judgment, in an action againſt 
an executor, the defendant cannot plead to the ſcire facias 
a judgment upon bond againſt his teſtator, and to aſſets 
ura; for the ftatute never intended, that the executor 
ſhould be in a better ſituation, as to the aff. Ming of dama- 
ges upon the inquiry, than his teſtator, who could have 
pleaded nothing but a releaſe, or other matter in bar, 
ariſing puts darrein contimuance v. 

The judgment upon this ſtatute is not entered by or 
againſt the party himſelf, as upon the 17 Cor. II. but by or 
gan his executors or adminiſtrators x. And where the 
deſendant dies, aſter interlocutory and before final judg- 
ment, two writs of ſcire facias muſt be ſued out by the 
plaintift, before he can have execution; one before the 


. 316. til Ent. 649. u 6 Mod. 144. 1 WII, 243. and ſee 1 
w 13 Salk 315. 6 Mod, 142. S. C. = 1 Salk. 42. 
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final judgment is ſigned, in order to make the executors or 
_ adminiſtrators parties to the record; the other after final 
Judgment is ſigned, in order to give them an opportunity 


of pleading no aſſets, or any other matter, in their de-- 


fence: for it would be unreaſonable that the executors or 
adminiſtrators ſhould be in a worſe ſituation, where their 
teſtator or inteſtate died before the final judgment was 
ſigned, than they would have been in, if he had died af- 
terwards v. | ny | | 

If there be two or more plaintiffs or defendants, and 
one or more of them dies, if the cauſe of action ſurvive 
to the ſurviving plaintiff or plaintiffs, or againſt the ſurviving 
defendant or defendants, the writ of action ſhall not be 
thereby abated ; but ſuch death being ſuggeſted upon the 
record, the action ſhall proceed, at the ſuit of the ſur- 
viving plaintiff or plaintiffs, againſt the ſurviving. defendant 
or defendants 2. And if the plaintiff become bankrupt, 
after interlocutory judgment, his aſſignees may proceed to 
final judgment ®, and execution Þ, in the bankrupt's name, 
without a ſcire facias. | | ls 

The judgment, by general intendment of law, has re- 
lation to the firſt day of the term whereof it is entered e, 
unleſs any thing appear on the record, ſhewing that it 
cannot have that relation d; and, as againſt the defendant 
and his heirs, it binds a moiety of all the freehold lands and 
tenements ©, which he, or any perſon or perſons in truſt 
For himf, was or were ſeized of, at or after the time to 
which the judgment relates. And a court of equity will 
not oblige a judgment creditor to wait, till he is paid out 
of the rents; but will accelerate the payment, by direct- 
ing a ſale of the moiety 8. Where there is a term attend- 
ant on the inheritance, a judgment is an equitable lien on 
the inheritance, and conſequently affets the term Þ ; but 
generally ſpeaking, a judgment does not bind Jeaſehold pro- 
perty, which is only affected by the writ of execution i, 


y Say. Rep. 266. = Stat, B& g W. III. c. 11. § 7. * 2 Will. 368, 374. 
378. 3 T. R. 437. but note, there was a ſcire facias aſter judgment, to 
warrant execution, in the caſes of Gibbins & others v. Mantle, 2 Will. 372, 
378. and Winter & others v. Kre!chman, 2 T. R. 45. and fee 1 Mod. 93. 1 


Vent. 173. 8. C. 5 Med 58. 1 T. R. 463. 1 Wilf. 39. « 3 Bur. 1596. 


Stat. Weh m. 2. (13 Ed. I.) c 18. Stat 29 Car. II. c. 3. 10. 2 Vern. 
248. £2 Atk 610. Amb. 17. S. C. ha Vern. 323. i Codb. 161. 8 Co. 
171, 2 Nell. Abr. 783. | OT 7 

. and, 
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and, as againſt purchaſers, by the delivery of it to the ſhe- 
riff k. 1 Hs | SO 6 


As to freehold lands, they are bound from the time of 


the judgment, ſo that execution may be had of theſe, 
though the party alien bond fide before execution ſued out 


So, of ſtatutes-merchant, ſtaple, and recognizances, which 
alſo bind the land, from the time of entering into them 1. 


Therefore, if a man has a judgment for debt, os is conu- 
ſee of a ſtatute, and the debtor, before execution ſued, 
aliens by fine, and five years paſs, yet the plaintiff may 
fill ſue out execution m. But if one articly buy an 
ſtate, and pay the purchaſe money, and afterwards the 
vendor acknowledges a judgment or ſtatute to a third per- 
ſon, who had no notice, yet this judgment ſhall not in 


equity affect the eſtate ; becauſe from the time of the ar- 


ticles, and payment of the money, the vendor was only a 
truſtee for the purchaſer =, In ſuch caſe however it muſt 
de underſtood, that the conſideration paid is ſomewhat 
adequate to the thing purchaſed; for if the money be but 


a ſmall ſum, in refpe& of the value of the Jand, this ſhall 


not prevail over a meſne judgment creditor o. And a 


. mortgagee for a valuable conſideration, and without no- 


tice? of ſuch a covenant, ſhall hold place againſt the co- 
zenantee; for in this caſe, the money is lent upon the 
title and credit of the eſtate, and attaches upon the land; but 
it is not ſo in the caſe of a judgment creditor, who (for 


zught appears) might have taken out execution againſt the 


perſon, or goods of the party that gave the judgment; and 
2 judgment is only a general ſecurity, not a ſpecific lien 
upon the land 9. 

On a judgment againſt A. upon his own bond, a moiety 
only of his frechold property can be taken, in the hands 


of his heir r. But if a judgment be obtained againſt an 


heir, on the obligation of his anceſtor, the plaintiff is en- 
titled to the whole of the property, which he had by de- 
ſcent, at the time of iſſuing the original writ *, or filing 


k Stat. 29 Car. II. c. 3. $ 16, 1 2 Bac. Abr. 363. 3 Co. 14. m 1 Chan. 
Caf, 268, 1 Med 15; » 1 P, Wms 278. 10 Med, 468. 2 Eq. Cal. Ab, 683. 
ei Wme. 282, p Dockctiing a judgment was held, by Lord Chancellor 
Talbet, not to am unt to copſtructive notice; for judgments, he ſaid, are in- 
brite, 2 Eq. Cal. Abr 682. but ſee Amb. 680. « 1 P. Wms, 279. » Dyer, 
271. a. Carth, 10). 3 Brac. Abr. 23. Plowd. 441. Co, Lit. 102. a. b. 3 Co. 
11. a. 2 Atk. 60g, 10. Amb. 16, 17.8. C. 
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the billt. A bond therefore is, in ſome caſes, a prefer« 
able ſecurity to a judgment. If A. and B. recover ſeve- 
ral judgments againſt C. and A. ſue out an elegit, and have 
a moiety of C's lands delivered to him, and then B. ſue 
out an elegit, the ſheriff can only extend a moiety of the 
remaining lands u. But if A. has two judgments againſt C. 
and in the ſame term takes out two elegits, on the one he 
may have a moiety, and is not reſtrained on the latter to 
a moiety of the moiety; for, in judgment of law, the 
whole term is but as one day v. On lending money there- 
fore, if the lender take two ſeveral bonds and warrants of 
attorney, one for a part, and the other for the reſidue of 
the money, and enter up two ſeveral judgments thereon, 
of the ſame term, he may take the whole of the daf. 
dant's lands under them w. 

A. a trader, ſeiſed of lands in fee, gives a judgment to 
B. and then, in conſideration of 5000/7. paid down, and 
650“. to be paid at Chriſtmas, articles to ſell the lands to 
C. and let him into poſſeſſion at Michgelmas, and afterwards 
becomes bankrupt, the judgment not being ſerved and exe- 
cuted, the plaintiff ſhall only come in pro rata with the 
reſt of the creditors; the words of the ſtatute 21 Jac.], 
c. 19 8 9. being full and plain, that all the creditors of a 
bankrupt, unleſs there is a mortgage, ſhall be, equally 
paid x. But if A. a trader confeſſes judgment to B. and 
then ſells and conveys the land, for a valuable conſidera- 
tion, to C. and afterwards becomes bankrupt, it ſeems 
that the judgment creditor. ſhall extend the land, in the 
hands of C. who bought prior to the bankruptcy. A cre- 
ditor by ſtatute of F. S. who becomes bankrupt, before 
the ſtatute is ſued and executed, ſhall come in only pro 
rata, though there were lands bound by the ſtatute ). 

The relation of judgments to the firſt day of the term, 
1s taken away, as againſt purchaſers, by the ſtatute of 
rand and perjuries 2; by which it- is enacted, “ that the 

4 judge or officer who ſhall ſign any judgments, ſhall, at 
ce the ſigning of the ſame, ſet down the day of the month 
„ and year of his ſo doing, upon the paper book, docket 


' 2 Carth, 245. » Cro. Eliz. 413. 2 Bac. Abr. 350. Gilb Exec. $5, 6. 
Wn Hardr 23. * Oilb. Exec. 56, X 1 P. Wms. 737, 739. 17 1 P. W ms. 92, 


» 29 Car. Fe. e. 3. þ as 1 extended to Malus, and the counties Palatine, b) 
the 8 Ceo, I. c. 25. 
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« or record which he ſhall ſign; which day of the month 
« and year ſhall be alſo entered, upon the margent of the 
« roll of the record, where the ſaid judgment ſhall be en- 
&« tered. And ſuch judgments, as againſt purchaſers bong 


. & fide, for valuable conſideration, of lands, tenements or 


« hereditaments to be charged thereby, ſhall in conſidera- 


tion of law be judgments only from ſuch time as they 


„ ſhall be ſo ſigned, and ſhall not relate to the firſt day 


« of the term whereof they are entered, or the day of 


ce the return of the original, or filing the bail.” 

This ſtatute is confined to purchaſers ; and does not ap- 
ply, as between the parties to the ſuit. Therefore if the 
defendant die in vacation, judgment may ſtill be entered, 
after his death, as of the preceding term, when he was 
living ; and it will be a good judgment, at common law, 


as of that term a: but then, the roll ought to be brought 


in and filed, before the eſſoign day of the ſubſequent termb. 
And it is ſaid, that if judgment be ſigned in term time, 
and in the ſubſequent vacation the defendant ſells lands, 
and before the eſſoign day of the next term the plaintiff 
enters his judgment, it ſhall affect the lands in the hands of 
the purchaſer c. OW | 

The operation of judgments, upon purchaſers and mort- 
gagees, is ſtill further limited and reſtrained by the 4 & 5 


WV. & M. c. 20.8 3. by which it is enaQted, “ that no 


« judgment not doggetted and entered, according to that 
« a&, ſhall affect any lands or tenements, as to purcha- 
* ſers or mortgagees, or have any preference againſt heirs, 


« executors or adminiſtrators, in their adminiſtration of 


their anceſtors, teſtators, or inteſtate effects.“ 


The dogget, or as it is commonly called the docket or 


decquet, is an index to the judgment, invented by the 
courts for their own eaſe, and the ſecurity of purchaſers, 
to avoid the trouble and inconvenience of turning over the 
rolls at large d The practice of docketting judgments 
ſeems to have firſt obtained in the court of Common Pleas, 
where the dockets were formerly on a ſeparate roll, called 
the docket-roll or common docket, which was of ſo high 


* 1 Salk. 87. 3 Salk. 116. 2 Ld. Raym. 766, 849. 7 Mod. 2, 03. S. C. 2 


Salk. 401. ) Mod. 39. S. C. 3 Salk. 189. 3 P. Wms. 399. » Salk, 87. 2 


Ld. Raym. 8 80. 6 Mod. 4491. 6 Mod. 191. Tamen Qu. if the judgment be 
aot docketted, at the time of the taje, 4 Gilb, C. P. 164, 5, h | 
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an authority, as even to warrant an amendment of the 
judgment itſelf e. But in this court, the docket was ori- 
ginally nothing more than a note, in parchment or paper, 
containing the chriſtian and ſurnames of the plaintiff and 


defendant, the debt and damages recovered, with the term 


and number of the judgment-rollf. By a ſubſequent re- 
gulation, the defendants? names were required to be entered 
(alphabetically) in ſuch docket 2. And at length, by the 
ſtatute 4 & 5 W. & M. c. 20.5 2. it was enacted, “ that 


66 
cc 
40 
40 
66 
40 
cc. 
cc 


the clerk of the eſſoigns of the court of Common Pleaz, 
and the clerk of the doggets of the Court of King's 
Bench, &c. ſhall make an alphabetical dogget, by the 
defendants? names, of ail the jadgments entered in their 
reſpectiye courts, of Michgelmas and Hilary terms, be- 
fore the laſt day of the enſuing terms; and of the judg- 
ments of Eaſter and Trinity terms, before the laſt day 
of Michaelmas term; under the penalty of 100 J.: which 


dogget ſhall contain the names of the plaintiff and de- 


fendant, with the addition of the latter, the debt, da- 
mages and coſts recovered, the venue, and number of 
the judgment-roli ; and ſhall be fairly put into and kept 
in books in parchment, to be ſearched and viewed by 
all perſons, at reaſonable times, paying for every term's 
ſearch 4d. and no more.” This ſtatute did not ſuper- 


ſede the former practice, of docketting the judgment in 
parchment or paper, which is ſtill neceſſary to be done by 
the attornies, on entering and bringing in their rolls; but 
was intended to operate, in addition to that practice, by 
requiring the dockets to be entered in alphabetica] order, 
by the officers of the court. Before the making of this 
« ſtatute the judgment bound the lands, and the docket Was 
nothing more than an index, to find it readily b. But now 


It 


is deemed neceſſary, that the judgment ſhould be docket- 


ted, in order to bind the lands: and if it be not docket- 
tedi, or if there be a falſe docket, which is as none, 
though a right judgment, the purchaſer or mortgagee will 
be ſafe ; and in the latter caſe, the party grieved muſt 


T Raym. 39. Sid. 70. Cro. Car. $74. R. E. 17 Jac. 1. f R. E. 1657 
h Gilb. C. P. 165. i 1 Str. 639. and fee Barnes, 261, 2. j 1 Bac. Abr. 103. 
Giib. C. P. 165. 1 Will. 61. 4 Str. 1209. S. C. 


take 
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3 


take his remedy againſt the attorney or officer, for not 
docketting it truly. 7 | 


But though the judgment be not docketted, yet under 
articular circumſtances, a purchaſer with notice may be 
affected by it, in a court of equity. Thus where a bill 


was filed, to have ſatisfaction of a judgment, againſt a 


purchaſer of the equity of redemption of land, or to re- 
deem incumbrances, &c. and it appeared, that the pur- 
chaſe was made in 1718, and the judgment not docketted 
til 1721 ; the defendant inſiſted on the ſtatute 4 & 5 W. & 
M. c. 20. On the other hand, it was contended, that the de- 
fendant the purchaſer had notice of this judgment, and an 
allowance for it in the purchaſe, and that raiſed an equi- 
ty for the plaintiff againſt him. By Lord Chancellor Mac- 
clesfield, it is plain the defendant had notice of the judg- 
ment, and did not pay the value of the eſtate, and that is 
a ſtrong preſumption of an agreement to pay off the judg- 
ment; and ſince the plaintiff cannot proceed at law againſt 
the defendant upon the judgment, for want of docketting 
it in due time, he ought to be relieved in a court of equity. 
Decreed, that the defendant pay to the plaintiff, the money 
bona fide due upon the judgment &. 

The judgment is docketted, at the time of bringing in 
the roll or entering it thereon, if already brought in. And 
the rule, with regard to bringing in rolls, is that every at- 
torney ought to bring them into the office, fairly engroſled, 
by the following times, (that is to ſay) the rolls of Tri- 
nity, Michaelmas and Hilary terms, before the eſſoign day 
of every ſubſequent term, and the rolls of Eaſter term, 


before the firſt day of Trinity terml. And formerly, no. 


roll could have been brought in and filed, with a poſt ter- 
minum, without leave of the court m. But, in order to 
2ccommodate the attornies, the cuſtos brevium now uſually 


attends, the day but one before every term, to receive and 


hl? their rolls a. And a roll may now be had of a pre- 
ceding term, as a matter of «courſe, by applying to the 


* Vin. Abr. p. 53. 2 Eq. Caſ. Abr. 684. but ſee 7 Vin. Abr. p. £4. where 
dis 1aid, that the ſtatute being expreſs and poſitive, that a judgment ſhall not 
v.nd lands, without being docketted, notice to the purchaſer or no notice, is 
"material, 1 R. E. 5 W. & M. M. 9 W. III. T. 10 W. III. w R. E. 9 W. 
ul. 1 Salk. 87. 2 Ld, Raym. 850, 6 Mod. 191. K. P. 9 W. III. (a). 


Sellon, 538. 
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clerk of the treaſury, and paying a poſt terminum; which 
roll may be docketted and filed, on paying ſome ſmall ad- 
ditional fees, to the officers of the court 9. 

If an attorney neglect to enter and docket the judgment 
in due time, by which a loſs ariſes to his client, it ſeems 
that he is liable to an action p: and Lord Mansfield intimat- 
ed, that it very much concerned the chief clerk, to take 
care that judgments be actually entered up on the roll in 
due time, and docketted; for that, after he has received 
his fees for making ſuch. entry, he would be liable to an 
action upon the caſe, to be brought by a purchaſer, who 
ſhould have become liable to it, and had ſearched the roll, 
without finding it entered up. And he ſaid, that the at- 


torney who had undertaken to do this, and neglected it, 


would be liable indeed to the chief clerk : but ſtill the hit 
elerk would be liable ts the purchaſer, who had ſuffered 


by this neglect a. 


There is ſtill another Abe e ber to give 
effect to the judgment, as againſt purchaſers and mortga- 
ces of lands in Midaleſex and Yorkſhire ; namely, that 
it ſhonld be regiſtered + for by the 5 Ann. c. 18. 8 4. and 

ſeveral ſubſequent ſtatutes r, * no judgment, ſtatute or re- 
i cognizance; (other than ſuch as ſhall be entered into, in 
e the name and upon the proper account of his majeſty) 
cc ſhall affect or bind any manors, lands, tenements or he- 
ce reditaments, in thoſe counties, but only from the time 


ec that a memorial of ſuch judgment, ſtatute or recogni- 


c zance, ſhall be entered at the regiſter- office, in ſuch 
& manner as therein is directed.“ 

During the ſame term, in which the judgment is given, 
it is amendable, at common law, in form or in ſubſtance + 


but aſter that term, it is amendable no further than is * 


lowed by the ſtatutes of amendments. Upon theſe ſta- 
tutes, it has been holden, that if there be any thing to 
amend by, the judgment may be amended in point of 
form, for the miſpriſion of the clerk"; and it is amend- 
able by the verdict”, The want of a capiatur or miſeri- 


» Imp. K. B. 363. Þ 1 Str. 639. a 2 Bur, 722. 16 Ann. c. 35. $19.7 
Ann. c. 20. $ 18. 8 Geo. II. c. 6. F 1 & 18. # 8 Co. 157. Gilb. C. P. 108. 
t x Wil. 61 2 Str. 1209. S. C. 4 Bur. 1988. » 2 Str, 1132, 1156, 1182. 5 


Bur. 27 30. 3 T. R. 439. » 2 Str, 787. Ante, 456. 
| | cord;a, 
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OF EXECUTION. 
» 


FT ER judgment ſigned, the plaintiff may immed;- 

. ately, and before it is entered a, either bring an ac- 
tion , debt on the judgment; or if no writ of error be 
dep-riding, or agreement to the contrary b, he may, with- 
in a vear after the judgment, take out execution againſt the 


| boy, lands, or goods of the defendant : but where the 


plaintiff brings an action of debt on the judgment, he can- 
not take out execution, until he has diſcontinued the 
action <. SR | „ 

A writ of error ſued out after final judgment, and be- 
fore execution executed, is generally ſpeaking a ſuperſedeas 
or ſtay of exccution, from the time of the allowance; 
and that is notice of itſelf d: or if the defendant have 
notice before allowance, of the writ of error being ſued 


out and delivered to the clerk of the errors, it is from the 


time of that notice a ſuperſedeas e. And a writ of error 
is ſo abſolutely a ſuperſedeas, that after it is allowed, the 
plaintiff zannot take out a capias ad ſatisfaciendum againlt 
the principal, and get it returned non eſt inventus, in order 
to proceed againſt the bail f; nor if the capias ad ſatisfacien- 


dum be ſued out before, can the plaintiff call for a return | 


- it, after the allowance of a writ of errors, even 
though it has previouſly lain four days in the office“: 


but in ſuch caſe, the capias ad ſatisfaciendum may be return- 


ed, ſo as to fix the bail, after the writ of error is deter- 
mined i. 

A writ of error, ſued out before final judgment, conti- 
nnes in force during the whole term in which it is returna- 


« Gilb. C. P. 24. Law of Executions, 43, b 1 Mod. 20. Arte, 30), 5 

« Barnes, 208, © 1 Saik. 321. 1 T. R. 280. but in order to bring the attor. 
ney into contempt, he wuſt have had actual notice. Id. ibid. 1 Bur. 34% 
e 1 Salk. 321. 1 T. R. 280. Say. Rep. 61. 1 2 Str. *67. 2 Ld. Raym. 1507. 
SC. cx Str. 1186. 1 Will. 16.8. C. k3 T. N. 390. 1 «x Wib 9 
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tyrnable k; and if final judgment be ſigned at any time 
during that term, it is a ſuperſedeas of execution, from the 
time of ſigning final judgment |, provided ſpecial bail be 
put in within four clear days after final judgment is ſign- 
ed m. And the court have gone ſo far, that if a writ of 
error be ſued out, and the plaintiff will not ſign final judg- 
ment, till a ſubſequent term after the return of the writ, 
in order to avoid the effect of it, and then ſues out exe- 
cution, the court will ſet the execution aſiden, If the de- 
ſendant bring a writ of error, and the plaintiff, as he may, 
bring an action on the judgment, and recover, he cannot 
ſue out execution on the ſecond judgment, till the writ of 
error be determined 9, But where it 1s apparent to the 
court that a writ of error is brought againſt good faith p, 


© or for the mere purpoſe of delay q, or it is returnable of a 

fy term previous to the ſigning: of final judgment r, or | pecial 

bs bail when requiſite is not put in and re! in due time 5, 
is not a ſuperſedeas. 

5 An execution being an entire thing, cannot be ſuperſed- 


ed after it is once begun: therefore if a writ of execution 
be executed, before a writ of error allowed or notice, it 
may be returned afterwards; and the utmoſt length 'of 
ime the law allows for executing a writ, is the day where- 
on it is returnable, and it is not executable any longer 
mat day than the court ſits: So long as it is executable, 


E; 
ave 
ued 
the 


ror 

the but not executed, the allowance of a writ of error is a 
aint WY Lherſedeas, but not afterwards t. Judgment in a cauſe 
der Jas ſigned on the 3oth of April, and the plaintiff on that 


ay ſued out a writ of fer facias; afterwards a writ of er- 
ror was allowed, and ſerved on the agent in town on the 
jd of May, and on the plaintiff's attorney in the country, 


cien- 
turn 


even 

ce b: ind under-ſheriff, on the 5th of May; the ſheriff entered 
turn- on the fame day, but after notice of the allowance of the 
deter- writ of error. No bail in error was put in; and the oourt 


on that ground held, that the writ of. error became 
in abſolute nullity, and was no ſuperſedeas or ſtay of exe- 
cution: but they ſaid, that if the writ of error had been 
flowed up immediately, by the plaintiff in error regu- 


conti- 
turna- 


8. ; 
1 85 * Barnes, 196, 7, 8. 11 Str. 632. * 2 Str. 781. 1 T. R. 279. 4 T. R. 


r. 35 uu. 1 T. R. 280. 3 T. R. 643. 4 Bur. 2454. S. P. but ſee Barnes, 
m. 1307. "+ 3. Jenb. contra. v2 T. R. 183. 44 T. R. 436, * Barnes, 19), 8. 
vill. 25. T. R. 44. * 1 Salk 321. and ſee 1 Vent. 255. | 


dle ; C c | larly 
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larly putting in bail, it would have operated as a fuperſe. 
deas. The party therefore taking out execution, after the 
allowance of a writ of error, and before bail put in, does 
it at his pert}; for if the writ of error be regularly fol- 
lowed up, the execution will be ſet aſide u. 

After afirmance, a writ of error coram vobis is not a 


eber ſedeas without motion v»; and it ſeems, that after the 


allowance thereof, execution may be taken out by leave 
of the court w. So, after a writ of error is nonproſſed, 
the court on motion will give leave to take out execu- 
tion, though a ſecond writ of error is brought x. Where 
a writ of error determines in the Exchequer Chamber, by 
abatement or diſcontinuance, the judgment is not again 
in this court, ti] there be a r-mittitur entered: for with- 
ont a remittitur, it cannot appear to this court, but that 
the writ of error is ſtill pending in the Exchequer Cham— 
ber y; and therefore in ſuch eaſe, it is uſual for the plain- 
ür to move the court, on an affidavit of the fact, for 
leave to enter a remittitur, and take out execution *. So, 
if the plaintiff recover a judgment againſt two defendants 
in this court, and. one of them bring a writ of error in 
the Exchequer Chamber, the plaintiif cannot charge the 
other defendant in execution, till the record be remitted ; 
notwithſtanding the writ of error might have been quaſh- 
ed immediately, becauſe not brought by both the defend- 
antsa Where by reaſon of variance, the record is not 
removed, the plaintiff, it is ſaid, need not move the court 
for leave to take out execution b. 

Peſides the caſes that have been mentioned, chang are 
ſome others, in which executions cannot be taken out 
without leave of the court; as where, in actions on a 
policy of aſſurance, there is a verdi& for the plaintiff 
againſt one of ſeveral under-writers, and the reſt have 
entered into the conſolidation rule, and agreed to be bound 
by it ; or where, upon a reference to arbitration, it is 
agreed that a verdict ſhall be taken for the plaintiff's ſe- 
enrity, and an award is afterwards made in his favour. 
So Where, in ejedmeit, the landlord is admitted to defend 


v2z'T. R. 48. 2 Sir 949. Say. Rep, 166. = 1 Cromp. 350. 71 
Falk. 261, 3149, 1 Ld, Ruvin. 244. 8 C. = 1 Salk. 263. 1 Cromp. 369, 70. 
2 . K. 737 2 oaik. 263. © Ante, 257, 368, 4 1 Salk. 84. Barnes, 

E. Aue, 350% 31. | | 

LD on 


ſigned againſt the caſual ejector, with a ſtay of execu- 
tion till further order, the leſſor of the plaintiff, having 
ſucceeded, muſt apply to the court for leave to take out 
execution ; and in ſuch caſe, if a writ of error be brought 
by the landlord, it may be ſhewn for cauſe, and will be 
a ſuſficient reaſon, àgainſt taking out execution e: but if 
the landlord omit the opportunity of ſhewing it for cauſe, 
the execution is regular, and cannot be ſet aſide f. It 
alſo ſeems to be proper, where there þas been already 
an execution, in an action of debt on bond, for the pay- 
ment of an annuity, to apply to the court for leave 
to take out another execution, for ſubſequent arrears 8. 

After a year, from the day of ſigning final judgment b, 
the plaintiff cannot in general take out execution, with- 
out a ſcire facias ; but where a writ of execution is taken 
cut within the year, and not executed, a new- writ of 
execution may be ſued out at any time afterwards, with- 
cut a ſcire factas, provided the firſt writ be returned, and 
continuances entered from the time of iſſuing it i; which 
continuances may be entered after the iſſuing of the ſe- 
cond writ, unleſs a, rule be made upon motion, for the 


+ proceedings to remain in ſtatu quo. So, if the plaintiff 
5 has judgment, with a ceſſet executio, or ſtay of execution 
4. for a year, he may after the year take out execution, 
ot vithout a ſeire facias k; becauſe the delay is by conſent 
1 of parties, and in favour of the defendant; and the in- 

dulgence of the plaintiff ought not to be turned to his 
ird prejudice. But if the plaintiff do not take out execution, 
at vithn a year after the ceſſet executio is determined, he 


muſt firſt ſue out a ſcire facias |. 

So if the defendant bring a writ of error, and thereby 
binder the plaintiff from taking out execution within the 
rear, and the judgment be affirmed, the plaintiff in er- 
tor non-ſuited or the writ of error diſcontinued, the de- 


"M endant in error may proceed to execution after the year, 

+4. without a ſcire facias m; becauſe the writ of error was 
end | | ” 

_©2 Str. 1241, #2 Bur. 757. 2 Blac. Rep, 843, 1111. Þ 1 Str. 301. 

71 %rnes, 197. and ſee 6 Mod. 14. i Co. Lit. 290. b. 2 Inſt, 471. 2 Leon, 97, 

„ 70. . 1 Sid. 59. 1 Keb. 169. 8. C. Carth 283. Comb. 232. S. C. 1 Str. 100, 


 6Mod. 288. 1 Salk. 332. S. C. 12 Cromp. 102. ® 2 laſt. 471, & Co, 88. 
Cie, Eliz. 416. 6 Mod. 288. 1 Salk. 312. S. C. 8 
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on the tenant's non - appearance, and judgment is thereupon 
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a ſuperſedeas to the execution, and the defendant in error 1 
muſt wait till it be determined. It has even been hold- oy 
en, in one caſe », that if a writ of error be brought after 5 
the year is elapſed, and thereupon the former judgment ; 
is affirmed, ſuch affirmance will revive the former judg- 15 
ment, and cnable the party to take out execution with- * 


out a ſcire facias, But from this cafe it ſcems, that if 
the plaiutiff in error be nonſuited, or the writ of error f 


: . < | . cut 

diſcontinued, there can be no execution of the former of 

judgment, without a ſcire facias. | 5 
It was formerly holden, that if the plaintiff were re- 


ſtained by infundlion out of Chancery for a year, he 
could not take out execution afterwards, without a ſir: 
facias o; becauſe the courts of law do not take notice of 
Chancery injunctions, as they do of writs of error, 
befides, it might be no breach of the injunction, to take 
out execution within the year, and continue it down by 
wvicecomes non mifit breve, which cannot be done in the 
caſe of a writ of error. But in a modern caſe P, where 
it appeared that the whole delay had ariſen on the part 
of the defendants, by bills in Chancery for injunctions, 
and by obtaining time for payment, &c. the court were 
unanimous, that this rule, of reviving a judgment above 
a ycar old by fcire facias, before execution, which was 
intended to prevent a ſurpriſe upon the defendant, ought 
not to be taken advantage of by one, who was fo far 
ſrom being ſurpriſed by the delay, that he himſelf had 
been trying all manner of methods, whereby he might 
delay the plaintiff; and therefore they diſcharged the rule 
for ſetting aſide the exccution, with colts. 

Where there is any change or alteration of parties, a 
feire facias is in general neceſſary, to warrant an executi- T 
on; as in caſe of death, &. Where there are two or Veri 
more plaintiſis or defendants, in a perſonal action, and BW h., 
ene of them dies before judgment, his death ſhould re- Wi 2nd 
gularly be ſuggeſted on the rell, and judgment entered Wi cicia 
for or againſt the ſurvivors. But where one of two Bi wor 
plaintiffs died before interlocutory judgment, and the ſui Bi heco 
nctwitklanding. went en to execution in the name ot cour 


n 1 Rel. Rep. 154 Cro. Joc. 364. S. C. o 6 Mod. 288. 1 Salk, 31% S. C. 5. 
1 Str. 301. 8. P. e 2 Bur, 6£9, 12 ld. Raym, 768. 
both; . 8. 


irregularity, the court permitted the plaintiff to ſuggeſt the 
death of the other, before interlocutory judgment on the 
roll, and to amend the capias ad ſatisfaciendum, without 
paying coſts r. And where one of ſeveral. plaintiffs or de- 
fendants dies after judgment, execution may be had for or 
againſt the ſurvivors, without a ſcire facias *; but the cxe- 
cution in ſuch cafe ſhould be taken out, in the joint names 
of ali the plaintiffs or defendants, otherwiſe it will not be 
warranted by the judgment t. 4 

Where ſeveral actions are brought againſt different par- 


cution for the whole debt, and the coſts of the action 
againſt himſelf, but neither of them is liable to the coſts of 
the actions, againſt the other defendants u. And, in aQi- 
ons upon a bail- bond, it 1s uſual to apportion the debt and 
coſts in the original action, amongſt the different defend- 
ants, and to ſue out execution againſt each for a part, 
together with his own coſts. 5 

In an action of debt on bond for a penalty, the ſheriff 
may be directed to levy the ſum ſccured by the condition, 
together with the damages and coſts recovered by the 
jdgment, and all ſubſequent coſts of the execution, &c. ; 
but in other actions, he can only levy the ſum recovered 
by the judgment. 2 | | 


1d 

gbr 

Sy a ; | , 
uti- There are three different kinds of execution, firſt, by 


or Veri or /evar; facias againſt the defendant's goods; ſecond- 
and , by egit againſt his goods, and a moiety of his lands; 
re- and thirdly, by capias againſt his perſon. Theſe ate ju- 
tered BN dicial writs, 1{ſuing out of the court where the record is, 


two won which they are grounded; and therefore when a 


ſuit g ecord is removed here, from a county palatine, or other 
ic oi court, by writ of error, and the plaintiff is nonproſſed, 


8. C. 5. R. 597. * Moor, 367. Noy, 150. Carth. 112, 193. 1 Ld, Raym. 244. 

as. 319. Carth. 404. Comb. 441. 5 Mod. 330. 1 Show. 402. 8. C. 7 Mod, 
both s. F. 1 d. Raym, 244. 1 Salk. 219. S. C. * Ante, 287, 8, 
| : this 
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both; on a motion to ſet aſide the proceedings for this 


ties, for the ſame debt, as upon a bail hond, promiſſory 
note, or bill of exchange, each party is liable to an exe- 
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this court will award execution v. So if proceedings a are re. 
moved out of the county court, or other court not of re- 
cord, by writ of falſe judgment, and the plaintiff is non- 
proſſed, the execution ſhall iſſue out of the court above v; 
but in the latter caſe, a Fs facias ſeems to be neceſ 
ſary x. 

The plaintiff may ſve out any one of theſe writs, in 
the firſt inſtance ; and it ſeems that, before execution, he 
may abandon one writ, and ſue out another of a different 
ſort: Or he may have ſeyeral writs, of the ſame ſort, run: 
ning againſt the defendant or his goods, at the ſame time, 
in different counties. But after the exccution of one writ 
the plaintiff cannot ſue out or proceed upon another, of 
the ſame or a different ſort, until that which has beet 
executed is returned; and then, if a part only be levied 
upon a feri facias, the plaintiff may have an alias fieri fa 
ciat, or other execution for the remainder ; or if the copia 
ad ** be rendered ineffectual, by the death or 
eſcape of the defendant, the plaintiff may have a ner 
writ for the whole: And he may ſue out and execute ſere 
ral elegits, for lands in different counties. 

A Feri or levari facias is a common law execution; and, 
except in a county palatine, is directed to the ſheriff of 
the county where the action is laid, commanding bim 
that of the goods and chattcls of the defendant, in is 
bailiwick, he cauſe to be made or levied the ſum recovef- 
ed, and have it before the king at Weſtminſter, or by 
original, whereſoeyer, & e- on the return day. In point of 
ſorm, it invariably purſues the judgment; : and therefore i 
has been holden, that a ſpecial execution is not we ranted 
by a general judgment . : : 
his writ ſhould be tefted in term time , on a 15 af 
the judgment is, or may be ſuppoſed to have been given 
And, as the judgment relates in law to the firſt day 0. 
the term wherein it is ſigned, it ſeems that the eri. facial 
may be teſted on any day in that term a: and it ſhould 
madc returnable, in term time, on a day certain by bil 
or, by original, on-a general return day. If it be teſted? 


»3T.R 6:7. » Bro Abr. tit. Executiens, 11%. tit, Faux-ulgment, 6. | 
1d. Bro. Prev. Ted. 206, 318, 320. y1 T. R 80. 2 Sal, 700. 
„„ * 4 Si. 700... | | 
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vr returnable © out of term, or, in an action by bill, if it 


be returnable on a general return day d, it is void, or at 


Jeaſt erroneous, and may be quaſhed or ſet aſide on motion, 
together with the proceedings that have been had under 


it. A writ of fieri faciar may be amended, by adding or 


altering the teſte or return ©. | | 

At common law, the eri facias had relation to its 
tefle, and bound the defendant's goods from that time: 
Fo that if the defendant had afterwards ſold the goods, 
though bond fide and for valuable conſideration, they were 
fill liable to be taken in execution, into whoſe hands ſo- 
ever they came f. This relation being productive of great 
miſchief to purchaſers, was taken away by the ſtatute 29 
Car. II. c. 3. $16. which enacts “ that no writ of fieri 
« facias, or other writ of execution, ſhall bind the pro- 
« perty of the goods, againſt whom ſuch writ of executi- 
„on is ſued forth, but from the time that ſuch writ 
„ ſhall be delivered to the ſheriff, under-ſheriff, or coro- 
ners, to be executed; and for the better manifeſtation 
« of the ſame time, the ſheriff, under-ſheriff, and coro- 
„ners, their deputies and agents, ſhall upon the receipt 
“of any ſuch writ, (without fee for doing the ſame) in- 
« dorſe upon the back thereof, the day of the month or 
« year whereon they received the ſame.” But neither be- 
fore this ſtatute, nor ſince, is the property of goods altered, 
but continues in the defendant, till execution executed. 
The meaning of theſe words, that no writ of execution ſhall 
bind the property, but from the delivery of the writ to the ſheriff, 


is, that after the writ is ſo delivered, if the defendant 
make an aſſignment of his goods, unleſs in market overt, 
the ſheriff may take them in execution cx. 

This ſtatute, being made in favour of purchaſers, docs 
not aſter the law as between the parties: therefore, if 
the execution be teſted in the defendaar's life time, it may 
be taken out h, and executed i,' after his death, And the 
mheriff deriving his authority from the writ, it has been 


e Davey v. Falling ſcvorth, and another, T. 24 Geo III. K B. 4 Wil. 
s. e Say. Rep. 12. Davey v. Helling ſævortb and another, ante. . Gilb, 
rec. 13, 14. 8 Co. 171. Cro. Eliz. 174. 440. Cro. Car. 149. 2 Vent. 218. 
tut lee 1 Lev. 174. - 6 2 Eq. Caf. Abr. 381. and fee 1 Ld. Raym. 162. hk 6 
Mn, 8. 2 1. d. Ray m. 850, 7 Mod. og. S. C. i Gilb. Exec. 18, 19, Law of 
Lec, 46. Cro, Eliz, 181, 1 Mod. 188, Comb. 33. Pr, Reg. 215. 
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holden, that if the plaintiff die, after a fieri facias ſued r 
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out, it may be executed notwithſtanding; and his execu- f 
1 tor or adminiſtrator ſhall have the money K: Or if the i 
| plaintiff has made no executor, or adminiſtration is not 0 
yet committed, the money muſt be brought into court, n 


and there depoſited, until, &ec 1, 
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The king is not bound by this ſtatute m: Therefore if an f. 
extent for the king's debt be teſted, before or on the day of V 
delivering the ſubject's execution to the ſheriff, the king's a 
writ ſhall be preferred v; but if goods be taken in executi- It 
on on a feeri facias, againſt the king's debtor, and before ſ 
they are ſold, an extent iſſues at the king's ſuit, grounded f 
on a bond debt, and teſted after the delivery of the fer; p 
facias to the ſheriff, theſe goods cannot be taken upon the if 
extent 9, W 

As between different plaintiffs, if two writs of execu- fp 
tion are delivered to the ſheriff on the ſame day, he ought 9 
to execute that firſt, which was firſt delivered p, except b 
it be fraudulent, and then he ought to execute the other 4; m 
and the court on motion will hot aſſiſt the plaintiff d 
in the ſecond execution”. But if the ſheriff levies er 
goods in execution, by virtue of the writ laſt deliver- th 
ed, and makes ſale of them, whether the laſt writ was de- th 
livered upon the ſame, or a ſubſequent day, the property th 
of the goods is bound by the ſale, and the party cannot of 
ſeize them by virtue of his execution firſt delivered but a 
he may have his remedy againſt the ſheriff *. af 

By this writ the ſheriff has authority to ſeize and ell th 
every thing that is a chattel, belonging to the defendant, In 
except his neceſſary wearing apparel. It has even been ſig 
holden, that if the defendant have two gowns, the ſheriff de 
may ſell one of them u. And he may ſell leaſes or terms w. 
for years, and fruflus induſtriales, as corn growing, ge 
which goes to the executor; but furnaces or apples upon fil 
trees, which belong to the freehold, and go to the heir, cat- th 

. Car. 489. 1 Sid. 29. 2 Ld. Raym. 1073. 1 Salk. 322, S. C. 1 Noy- ha 


93.2 1.4, Raym. 1073, w 3 Atk. 739. 1 Vez. 196 9 Co. 129. b, » Up- 
Hem v. Suraner, 2 Blac: Rep. 1251, 1296. 4 T. R. 401. yr 1 T. R. 729. 1 
Will 44. 71 T. R. 79. *1 I. l. Raym 252. 1 Salk. 320, Carli. 419. 8. c 
C. ad ice the caſe of Rybott v. Pockban, 1 T. R 731. in notis, * Gilb. Kar, Wy 
19. 3 Co. 12. » Comb. 356. Gild. Zacc, 19. ; 


not 
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not be ſold by the ſheriff on this writ v. Money in the 
ſheriffs* hands belonging to the defendant, may be taken 
in execution v. But the ſheriff, cannot take goods pawned, 
of gaged for debt; nor goods demiſed or letten for years, 
nor goods diſtrained x. g 
ſheriff to ſtate, in the aſſignment, the particular intereſt 
which the defendant has, fer he may not be able to come 
at the preciſe knowledge of it; but it is ſufficient for him 
to ſtate, that the defendant is poſſeſſed of the premiſes, 
ſor a term of years, yet to come and unexpired, and to aſ- 
ſign all his intereſt therein generallyy; and it is more 
prudent in the ſheriff to ſtate the intereſt in this way, for 
if he attempt to ſtate it particularly and fail, the vendee 
will not have a good title 2. It is ſaid, that if a ſheriff, on 
fieri facias, ſell a leaſe or term of an houſe, he cannot le- 
cally put the party out of poſſeſſion, and the vendee in; 
but the vendee muſt bring his ejeament 5, This however 
muſt be underſtood of a forcible expulſion ; for it has been 
determined, that under a fieri fucias, the ſheriff may juſtify 
_ expelling the defendant peaceably b, or, in other words, if 


the vendee in poſſeſſion. If the defendant, ſubſequent to 
the delivery of the writ to the ſheriff, make an aſſignment 
of a leaſehold eſtate, the judgment creditor need not bring 
a ſuit in equity to come at the eſtate, by ſetting aſide the 
aſſignment ; but may proceed at law to ſell the term, and 


ſell the vendee, who is generally a friend of the plaintiff, will be 
11, intitled at law to the poſſeſſion, notwithſtanding ſuch aſ- 
een ſignment c. Where the defendant has only an equity of re- 


demption, in a leaſehold eſtate, it ſeems that an execution 
will not affect it, as the legal eſtate is in the mortga- 
gee d: The. plaintiff's only remedy in that caſe, is by 
filing a bill in equity, to redeem'the eſtate, by paying off 
the principal and intereſt due on the mortgage d. 

The ſheriff, upon this writ, may take any goods, which 


Doug. 219. Bac. Abr. it Exec. 352, 4 Co 74. Cro, Eliz. 884. 8 
75 2 ibid. 3 T. R. 294. 2 Show. 83. 3 T. R. 292. 3 Atk. 739. 
i., | | | | 


fendant; 


In aſſigning a term for years, it 1s not neceſſary for the 


the defendant will conſent to go out, the ſheriff may put 


have been fraudulently fold or conveyed away by the de- 
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fendant; and a principal badge of fraud is the: defendant'; 
continuing in poſſeſſion: For if a man ſell goods, and 
ſtill continue in poſſeſſion, as viſible owner of them, ſuch 
ſale is fraudulent and void as againſt creditors f. So, if a 
creditor by fert facias ſeize the goods of the debtor, ang 
ſuffer them to remain long in the debtor's hands, and ano- 
ther creditcr obtain a ſubſequent judgment and execution; 
it has been determined often, that this evidence of fraud 
in the firſt creditor, and the goods in the hands of the debt- 
2 or remain liables. So, where it was proved, in an ac- 
tion for a falſe return, that the warrant upon a Feri facias 
was directed to three perſons, as ſpecial bailiffs ; that the 
| plaintiff's attorney was preſent at the time of executing it, 
and ordered one of the perſons to uſe the defendant. kindly, 
and not to take any of his houſchold goods, for that his 
landlord would ſoon be in the country, and pay the debt; 
and thereupon another of the perſons rode round the farm 
and grounds, and faid, © I ſeize all this corn and cattle,” and 
took ſome account thereof, for the uſe of the plaintiff: af- 
terwards, the landlord ſued out a ßeri facias, and the ſher- 
3's bailiffs not being in poſſeſſion of the. goods, under the 
former writ, not having left any body for them, he got 
his execution executed; and there was no proof, that he 
promiſed to pay the plaintiff: it was left to the jury, 
upon this evidence, whether the firſt execution was intend- 
ed to be, or was really executed; and the jury thought it was 
not, and gave a verdict for the Mer iff, which was afterwards 
confirmed by the court, on a motion for a new trial!. 
But if the defendant ſell his goods bond fide, and for a 
valuable conſideration, before the delivery of the writ to the 
ſheriff, they cannot be taken in execution ; and though he 
ſell them fraudulently, yet if they be afterwards ſold to 
another bond fide, they are not liable to be taken in the 
hands of the ſecond vendee i. 

In an action againſt Pariners, the ſheriff muſt ſeize all 
their joint property, becauſe the moieties are undivided; 
for if he ſeize. but a moiety, and ſell that, the other wil 
| Have a right to a moicty of that moiety ; but he muſt ſeize 
the whole, and ſell a moiety thereof undivided, and the 


* Gilb, Exec. 16. and ſee Tæoyne's caſe, 3 Co. 81. Godb. 167. Prec. in 
Chan. 286, 7. 81d. ibid. 1 Vez. 245, 456. h 1 Will, 44 i Godb, 161. 
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yendee will be tenant in common with the other part- 
ner j. 

On a fieri facias, the ſheriff i is bound at his peril to 
take only the goods of the defendant; and therefore, if 
he take the goods of a third perſon, though the plaintiff 


aſſure him they are the defendant's, he is a treſpaſſer ; for. 


he is obliged at his peril to take notice whoſe the goods 
are. And if he doubt, whether the goods ſhewn him are 
the deferidant's, he may ſummon a jury, de bene eſſe, to 
ſatisfy himſelf k: This will juſtify the ſheriff in returning, 
if it be fo found, that the defendant has no goods within 
his bailiwick ; or' if it be found that he has, will mitigate 
damages in an action of treſpaſs, provided the goods 
ſhould afterwards turn out not to be the defendant's. 

As the ſheriff cannot take the goods of a third perſon, 
ſo if the defendant become bankrupt, before the delivery 
of the writ to the ſheriff, or, as -it ſhould ſeem, before 


it is actually executed |, the ſheriff cannot legally take 


or diſpoſe of them, after notice of the a& of bankrupt- 


ey, and of a comimiſſion ſued out or docket ſtruck : For 


Per Holt, Ch. J. if a writ of execution be delivered to the 
ſheriff againſt A. who becomes bankrupt before it is exe- 
cuted, the execution is ſuperſeded ; conſequently, the pro- 
perty of the goods is not abſolutely bound, by the de- 
livery of the writ to the ſheriff m. But if the ſheriff 
ſcize and ſell the goods, before he has notice of an act 
of bankruptey, &c. he is excuſed ® ; and if he fell them 
after ſuch notice, though he may be ſued in trover o, yet 
he is not liable to an action of zreſpaſs p. An execution 
againſt the goods of a bankrupt, taken out after his cer- 


tificate is ſigned, but before it is allowed, is valid 4: And 


where a defendant was' taken in execution, under ſimilar 
circumſtances, and paid the debt and coſts to the ſheriff, the 
court on application refuſed to relieve him r. 

In an action againſt a huſband, goods cannot be taken 
in execution, on a ery facias, if veſted in 9 before 


j 1 Salk. 392. and ſee 2 Ld. Raym. 851. Comb. 217. Com, Rep. 277. 
Cowp. 449. Doug. 627. K Gilb. Exec. 21. Bac. Abr, tit. Exec; 352. 4 T. R. 
621, &c. 1 1 Lev. 173, 4. I Ld. Raym. _ and ſee 2 Eq. Caf, Abr 
391. n 1 Blac, Rep. 205. 2 Blac. Rep. 829. 8 © 1 Burr. 20. 1 Blac. 
Rep. 656. S. C. y 1 T. R. 475. 41 T. R. 361. and ſee 1 Blac. Rep. 400. 
N and Eagleten, E. 24 Geo, III. K. B. 
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marriage, for the benefit of the wife*. And in an ac- 

tion againſt an executor, for his own debt, the goods of 
the teſtator, in the hands of the defendant, cannot be 
taken in execution t. If the action be brought for the debt 
of the teſtator, the judgment is - uſually for the debt or 
damages and coſts, to be levied of the goods and chattels 

of the teſtator, in the hands of the defendant, if he hath 
ſo much thereof in his hands to be adminiſtered, and if 

he hath not, then the coſts to be levied of his own pro- 

per goods: In ſuch caſe, the method is, for the plaintiff 

to ſue out a eri facias de bonis teſtatoris fi, et ſi non, de bonis 

ropriis, according to the judgment u; upon which, the 

ſheriff either returns nulla bona generally, or nulla bing 
and a devaſiavit by the defendant v. On the former re- 

turn, the plaintiff muſt proceed by ſcire fieri inquiry w, or 

action of debt upon the judgment, ſuggeſting a devaftavit : 

on the latter, he may have execution immediately againſt | 
the defendant, by capias ad ſatis faciendum, or fieri facias de 

Bonis proprits x. 

The ſheriff, upon a frer? faciat, cannot juſtify breaking 
open the outer door of a dwelling-houſe y; but, if that 
be open, he may break open an inner door 2: And as 
goods may be diftrained, ſo it ſeems they may be taken 
in execution, through the windows, if open a. When the 
officers are once in the houſe, they may break open any 

chamber doors, or trunks, for execnting the writ b. A 
ſeizure of part of the goods in a houſe, by virtue of a 
eri facias, in the name of the whole, is a good ſeizure 
of all e: And the ſheriff, by the ſeizure, has ſuch a pro- 
perty in the goods, that he may maintain ireſpaſe or tre- 
der, againſt the defendant or a third perſon, for taking 
them away d. And he may ſell them after the return 
of the writ, and even after he is out of office, without 1 
venditioni exponas ©. VV; 

But, before the removal of the goods, the ſheriff ſhould 

take care, that the landlord is ſatisfied what is due to him, 
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__ » Cowp. 432. 3 T. R. 618. but ſee 2 Vern. 239. t 4T.R. 624, » Cro, 
Eliz. $36. v The} Brev. 116, 17. w» Lil. Ent. 664 = Theſ. Brev. 46, J. 
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from the tenant of the premiſes. on which the goods are 
taken, not exceeding a year's rent. For, by tie ſtatute 
3 Ann. c. 14. 1. © no goods or chattels whatſoever, lying 
« or being in or upon any meſſuage, lands or tenements, 


« which are or ſhall be leaſed for life or lives, term of 


« years, at will, or otherwiſe, ſhall be liable to be taken, 


« by virtue of any execution, oa any pretence whatſo- 


« ever, uuleſs the party, at whoſe ſuit the ſaid executi- 
on is ſued out, ſhall, before the removal of ſuch goods 
« from off the ſaid premiſes, by virtue of ſuch executi- 
« on or extent, pay to the landlord of the ſaid premiſ- 
« es, or his bailiff, all ſuch ſum or ſums of money, as 
« are or ſhall be due for rent for the ſaid premiſes, at 
« the time of the taking ſuch goods or chattels, by vir- 
tue of ſuch execution, provided the ſaid arrears of 
rent do not amount to more than one year's rent; 


and in caſe the ſaid arrears ſhall exceed one year's 
rent, then the ſaid party, at whoſe ſuit ſuch execution 
is ſued out, paying the ſaid landlord, or his bailiff, 


one year's rent, may proceed to execute his judgment, 


as he might have done before the making of this act; 


and the ſheriff, or other officer, is hereby impowered' 


* and required to levy, and pay to the plaintiff, as well 


« the money ſo paid for rent, as the execution mo- 
ney. 

Provided always, that nothing in this act contained 
© ſhall extend, or be conſtrued to extend, to let, hinder 
* or prejudice her majeſty, her heirs or ſucceſſors, in the 
( levying, recovering, or ſeizing any debts, fines, penal- 
„ties or forfeitures, that are or ſhall be due, payable or 

* anſwerable to her ſatd majeſty f, &c.“ 

This ſtatute extends to all manner of executions, for 
the defendant as well as the plaintiffs; and the land- 
lord is intitled to his whole rent, without deduQtion of 
poundage b. But after he has had one year's rent paid 
lum, he is not intitled to another, upon a ſecond exe- 
cution i; and the ground landlord is not within the act, 
where there is an execution againſt the under-leſſee k. 
A commiſſion of bankrupt is not conſidered as an execu- 
tion within this ſtatute; and as the landlord, on the one 


fI8. 2 2 Will, 140. W Str. 643- 12 Str. 1 534. * 2 Str, 789. 
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hand, may diſtrain for his whole rent, even after an 


_ aſſignment and fale by the aſſignees, before the goods 


are removed off the premiſes, ſo, on the other hand, if 


he ſuffer the goods to be removed, without diſtrainine, 
he muſt come in for his rent pro rata with the other 
creditors I. If the ſheriff remove the goods, without ſa- 
tisfying the landlord, he is liable to an action, which 
may be brought by the executor or adminiſtrator of the 
landlord m; but in order to maintain an action, there 
muſt be a demand made of the rent, before the goods 
are removed": Or, inſtead of bringing an action, the 
landlord may move the court, that he may be paid 
what is due to him, out of the money levied, if ſuffi- 
cient for the purpoſe, or otherwiſe ſo much as it will 
ſatisfy o. | "DOS | 

On the return day of the eri faciat, the ſheriff may 
be called upon, by rule, to return the writ ; and if he 
do not return it, or offer a reaſonable excuſe, the court 
will grant an attachment againſt him. But if the pro- 
perty of the goods be diſputed, which frequently happens 
on a commiſſion of bankrupt, &c. he may apply -for time 
to make his return, on bringing the money into court, 
and that the proceedings againſt him may be ſtayed, 
"till the right be tried between the contending parties, 
or one of them has given him a ſufficient indemnity. 

The returns commonly made by the fheriff to a feri 
facias, are firſt, nulla bona, which is either genera], that 
the defendant has no goods in his baifiwick, whereof he 
can cauſe to be made the ſum directed to be levied, or 
any part thereof; or ſpecial, with this addition, that the 
defendant is a beneficed clerk, harmg no lay fee within 
his bailiwick : ſecondly, „eri feci, or that the ſheriff has 
cauſed to be made, of the defendant's goods, the whole 
or a part of the money, which he has ready to be paid 
to the plaintiff: thirdly, that he has taken goods of the 
defendant, to a certain amount, which remain in his 
ha ids for want of buyers. 

Tf the ſheriff return, on a eri facras, that the defcn- 
dant has no goods in his bailiwick, the plaintiff, if it bz 


11 Alk. 103, 4. 1 Str. 212, = Jd, 97. o2 Will, 140. 1 Cromf̃. 
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true, may have an alias fieri - facias, and after that, if ne- 
ceſlary, a pluries into the fame county; or he may have 
x teflatum fieri facias into a different county, ſuggeſting 
that the defendant has goods there: And a fefiatum may 
be awarded into Wales, or a county palatine p. But if it 
he not true, the plaintiff may maintain an action againſt 
the ſheriff for a falſe return. And where the ſheriff re- 
turns nulla bona, and there is a recovery againſt him for 
kis falſe return, that veſts no property of the goods in 
him; but they remain in the party, and are liable to any 
ſubſequent execution for his debt d. | | 
The plaintiff cannot regularly ſue out a feri facias, 
into a different county from that where the action is 
laid, without a teſtatum® ; nor a teſlatum, without a pre- 
vious feri facias *. But the award of a te/tatum, on the 
roll, is ſufficient to warrant a fiers facias, into a different 
county t; or, if a fieri factas be ſued out into one county, 
when it ſhould have been a 7e/fatum, without any origi- 
nal Heri facias, and the plaintiff afterwards ſue out an 
original eri faciats, the court will permit the party to 
amend the former, on payment of coſts" ; and they will 
not ſet aſide a teſtatum, ſued out without an original 
feri facias to warrant it, if the plaintiff afterwards ſue 
out ſuch original fieri facias, and get it returned and filed, 
lo as to be able to produce it on ſhewing cauſe v, though 
1 writ of error has been previouſly brought w. And it 
is ſaid, that the fieri facias, on which the teſlatum is 
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K founded, is returned of courſe by the attornies them- 
ir ſelves, as originals are *. In all continued writs, the 
F dias or teſtatum muſt be teſted, the day the former was 
in teturnable y; and if a fiers facias iſſue to the ſheriff, re- 
0 turnable on a general return day, and he at that day 
le return nulla bona, a teflatum . fieri facias may iſſue on the 
id Gay following, and execution thereon will be good: for 
ne though, on meſne proceſs, there can be no teſlatum, till 
is the quarto die p3ſt, yet it is otherwiſe in writs of executi- 
en, for on theſe the party has no day in court 2. 

n- | 

2 Cro. Jac. 484. and ſee 1 Lev. 256, 291. T. Raym. 206. 2 Saund. 193; 


n Vern, 239, = 2 Blac. Rep. 694. Paltcr and Elliſin, Hil. 25 Geo. III. K. 
4 3 T. R. 657. 3 T. C. 388. Barnes, 196, 7. and fee Prac. Reg. 210, 
my 12 3 T. R. 657. * 2 Salk. x89, 90. Barnes, 200, 201, , 9, 11 23 T. 
K. 388. 685. *= TK 272, * 4 Salk. 599. * Id. 699, - T, Jon. 200. 
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If the ſheriff return nulla bona, and that the defendant 
is a bene ficed clerk, having no lay fee, there goes a 
levari facias to the biſhop of the dioceſe wherein the he. 
nefice is, commanding him to levy the ſum recovered, 
of the eccleſiaſtical goods and chattels of the defendants, 
This writ is ſimilar to a Feri facias; and the biſhop, 
who is in nature of a temporal officer, or eccleſiaſtical 
ſheriff, may ſeize and ſell the profits of the benefice b: 
but he muſt return Feri feci, and not ſequeſtrari ſeci, 
upon this write. He may alſo, like the ſheriff, be call. 
ed on by rule to return the writ ; and if he make a falſe 
return, will be liable to an action d. Upon this writ, 
the - biſhop or his officer makes out a ſequeſtration, di- 
refed to the churchwardens, or, upon a proper ſecurity, 
to perſons of the plaintiff's own appointment, requiring 
them to ſequeſter the tythes, and other profits of the 
benefice'© ; which ſequeſtration ſhould be forthwith duly 
publiſhed, by reading it in church during divine ſeryice, 
and afterwards at the church door, and fixing a copy 
thereon; for where a ſequeſtration was made out, and 
not publiſhed while the writ was in force, but was 
ſtayed in the regiſter's hands, by deſire of the plaintiff's 
attorney, the court held, that it had no priority, as 
againſt other ſequeſtrations, afterwards made out and duly 
publiſhed ; but that if it had been publiſhed, the execu- 
tion would have taken effect, and muſt have been firſt 
ſatisfied, notwithſtanding it was then returnable f. It is 
ſaid, that this writ of ſequeſtration muſt be renewed 
every terms: But it ſeems, that if the writ be laid and 
executed, before the day of the return, the meſne pro- 
fits may be taken under it, after the writ is returnable, 
otherwiſe not h. 

If Feri feci be returned, the plaintiff” may proceed 
againſt the ſheriff for the money, by rule of court, or 
ation of delt founded on his return; or, though no 
return be made, an action of debt, account or . afſumfſit 
will ſtill lie againſt the ſheriff, or his executors, for the 


'« Gilb. Exer. 26. Bac. Abr. tit, Exec. 360. b 2 Mod. 257, 8. © 1 dr. 
$7, <4 Gilb. Exec. 26 and ſee 1 Salk. 320, 1 Ld. Raym. 268. 8. C 
* Burn, Feeleſ. Law. tit. Sequeſtration, 3 V. 317. Legaſſic le v Biſhip i 
Exeter, E. 22 Geo. III. K. B. 4 Cromp. 359. 1 Cromp. 345. h Buro, 
Eccleſ. Law, tit. Sequeſtration, 3 V. 317. 5 
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t money levied?, And in ſuch an action, the defendant 
1 cannot plead the ſtatute of limitations; for though, till 
; the writ be returned, it is not a matter of record, yet it 
, is founded upon a record, and has a ſtrong relation to it k. 
s IH on a fferi facras, all the money is not levied, the writ 
„ muſt be returned before a ſecond execution can be taken 


out; for that muſt be grounded on the firſt writ, and re- 
eite that all the money was not levied thereon; but if up- 


„ bn the firſt, all the money had been levied, the writ need 
. not have been returned, for no further proceſs was neceſ- 
c lary |. | | „„ 

5 If the ſheriff return, that he has taken goods, which 
{= 


;2main in his hands for want of buyers, the plaintiff may 


IL ſe out a writ of venditioni exponas, reciting the former 
15 writ and return, and commanding the ſheriff to expoſe the 
i goods to fale, and have the monies ariſing therefrom in 
ly court, at the return of it. If goods are not taken to the 
wa value of the whole, the plaintiff may have a venditioni 
* extras for part, and a Feri facias for the reſidue, in the 
nd ame writ m; and it ſeems, that a venditioni exponas may 
__ be directed to the new ſheriff, where the old one returns, 
I's that he has taken goods, which remain in his hands for 
as | want of buyers n. But the more uſual way of proceed- 
ly ing, in ſuch cafe, is by writ of diſtringas to the new 
age heriff, commanding him to diſtrain the old one, till he 
iſt ſell the goods, &e. Of this writ there are two ſorts ; 
1 the firſt, which is the more ancient, commands the ſhe- 
" i to whom it is directed, to diſtrain the late ſheriff, 
and lo that he expoſe the goods to ſale o, and cauſe the mo- 
* nes ariſing therefrom to be delivered to the preſent ſhe- 
ble, nf, in order that ſuch ſheriff may have thoſe monies in 

i court, at the return p. The other writ, which is the moſt 
Cee uual q, is to diſtrain the late ſheriff, to ſell the goods, 
gd and have the money in court himſelf r. 

1 If the writ of Feri facias, & c. be irregular, the defen- 
uf cant may move the court to ſet it aſide, and that the 
wy goods or money levied may be reſtored to him. A 
20 ird perſon, whoſe goods are taken under it, may alſo 
257 | : IH Car. 539. 2 Show. 79, 281. Gilb. Exec. 25, k 2 Show. 579. 
 Buro, '2 Salk. 318. Gilb, Exec. 26. m Theſ. Breu. 305. n 2 Saund, 343. 


„Gb. Exec. 21, v 34 Hen. VI. 36. 4 6 Mod. 299. = Raſt, 164. Thef. 
zone “ 9% . Brev. 45. 2 Ld, Raym. 1074, 5. 1 Salk. 323.8, C. 
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move the court, to have them reſtored. But if the right: 
be not clear, the court will leave him to his action 
againſt the ſheriff; or they will ſometimes direct an iſ- 
ſue for trying it, and retain the money in court, to abode 
the event of the trial. 
Upon an erroneous judgment, if there be a regular writ, 
the party may juſtify under it, till the judgment is re- 
verſed ; for an erroneous judgment is the act of the court 
And the party need not ſet forth in his plea, that the 
writ has been returned. But if the judgment or execu- 
tion be irregu ar, the party cannot juſtify under it, for 
that is a matter in the privity of himſelf or his attorney: 
And if the ſheriff or officer, in ſuch caſe, join in ths 
ſame plea with the party, he forfeits the benefit of hi 
defence t. The ſheriff or officer however may juſlify 
under an irregu/ar judgment, as well as an erroneous one; 
ſor they are not privy to the irregularity : And, fo as 
the writ be not void, it 1s a good juſtification, how- 
ever. irregular, and the purchaſer will gain a title under 
the ſheriff; for it would be very hard, if it ſhould be at 
the peril of the purchaſer, under a fieri facias, whether 
the proceedings were regular or not u. But a Juſtification 
by the ſheriff or officer, under a returnable proceſs, is ill 
without ſhewing a return of it; and if the plaintiff join 
with the cfoer, there muſt be judgment againſt both“. 
Where the plaintiff has execution, and the money is levied 
and paid, and the judgment is afterwards reverſed, there, 
becauſe it appears on the record that the money is paid, 
the party ſhall have reſtitution without a ſcire facias, and 
there is a certainty of what was loſt; otherwiſe where 
it was levied, but not paid, for then there muſt be a 
ſcire facias, ſugecliing the matter of fact, iz. the ſum 
levied, &. But where judgment is ſet aſide after execu- 
tion for irregularity, there needs no ſcire facias for reſtitu- 
tion, but an attachment ſhall be granted upon the rule for 
contempt, if there be not a reſtitution w. 
When the ſheriff has taken gogds upon a Feri faciar, 

to the amount of the ſum directed to be levied, the de- 
tendant is diſcharged, and may plead it in bar to an 2c 


„%% c «x Ver; 03 -Y 2-89; 1184. w 2 Salk, 
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tion of debt, or ſcire facias, upon the N *: But 
where two perſons are jointly and ſeverally bound, and 
execution 1s had againſt one of them, and his goods are 
ſeized, but not ſold, this cannot be pleaded in an action of 
debt againſt the other obligor ; becauſe it is no actual 
ſalisfaction y. 


After a fieri facias, if the plaintiff be. not ſatisfied, he 
may have an elegit againſt the goods of the defendant, and 


a moicty of his lands, or a capias ad fatisfaciendum againſt 


his perſon z or he may ſue out either of theſe writs in the 
fuſt inſtance. 

An elegit is founded on the ſtatute Weſtm. 2. 1 85 Edo. 
) c. 18. by which it is enacted, “ that when a debt is 
* recovered or acknowledged in the king's court, or da- 
mages awarded, it ſhall be in the election of him who 


'<« ſues for ſuch debt or damages, to have a writ to the 


Lg 
* 


ſheriff, for levying the debt of the lands and chattels, 
„or that the ſheriff deliver to him all the chaitels of 
„the debtor, (except his oxen, and beaſts of the plough) 
* and a moiety of his land, until the debt be levied, 
by a reaſonable price or extent; and if he be evicted, 
© he ſhall recover by writ of novel diſſeiſin, and a 
„ wards by writ of re-diſſciſm, if there be occaſion.” 
The writ, we are now ſpeaking of, lies againſt peers 
of the realm, as well as others; and alſo againſt exccu- 
tors and adminiſtrators, upon a gevaſtavit returned: but 
i lies not againſt an heir, till his full age; and therefore, 
© a ſcire facias brought againſt him, the pars! ſhall de- 
mur, becauſe he may have a good plea to bar the exe- 
cution, which might be miſpleaded a. This writ may 
be ſued out after a year, without a ſcire facias, upon 
awarding an elegit on the roll, and continuing it down by 
Uicecomes nan mt ſit breve b; and the plaintiff may have 
eegits awarded into as many di ferent countics as he pleaſes, 


* 2 Ld, Raym. 1092. 1 Salk, 222.S. C. „Id. ibid. 2 Show. 394. 2 x 
Cromp. 246, „ Cilb. Exec. 58. b Car h. 283. 
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without being under the neceſſity of ſuing out teſtatumt e. 


But it is ſaid, that if he award an elegit, into one coun- 


ty, and extend the lands upon that writ, and afterwards 
file it, he is barred, and cannot ſue out an elegit into 
another county d. Es 
Upon this writ the ſheriff is to impanel a jury, who 
re to make inquiry of all the goods and chattels of the 


debtor, and to appraiſe the ſame, and alſo to inquire as to 


his lands and tenements e. The goods and chattels being 
appraiſed are to be delivered to the plaintiff, at the price 
ſet upon them*; and in this reſpec, an elegit differs from 
a fieri facias, upon which the ſheriff cannot deliver the 
goods, though he may ſell them, to the plaintiffs. It 


the goods and chattels are ſufficient to ſatisfy the plaintiff's 


demand, the ſheriff ought not to extend the lands h, but 
otherwiſe he may extend them: And he may not only ex- 
tend a mojety of the lands, properly ſo called, but alſo of 
a reverſion i, or rent charge iſſuing out of land k; and by 
the 29 Car. II. c. 3. lands, &c. held in truſt may be ex- 
tended, in the hands of truſtees, for the debt of ceffui que 
truſt. But copy lands are not extendible!; nor a rent 
ſeck m, advowſon in groſs n, or glebe belonging to a par- 
ſonage or vicarage ©. A term for years may be either 
extended, or ſold as part of the perſonalty p: If it be 
extended, the Plaintiff f is accountable for all the profits he 
receives out of the term, upon ſuch extent ; and if he re- 
ceive the debt out of ſuch term, before it expires, the de- 
fendant ſhall be reſtored to the term itſelf a, but other- 
wiſe he ſhall keep the term, and not account for the profits 
of it r. | 

No notice is given of executing an elegit * And if 
there are no lands, the ſheriff need not take or return an 
inquiſition © ; but otherwife an inquiſition muſt be taken 
and returned, deſcribing the lands with convenient cer- 


tainty u; and ufter it is taken, the ſheriff muſt deliver a 


© 1 Cromp. 346, 332. Law of Exec. 208. @ 1 Cromp. 346, 352 Law of 
Fxecc. 287 but fee Gilb, Exec. 63. © Bac, Abt. tit. Exec. 349. * Gilb, Ex- 
ec. 33. 8&1 Ld Raym. 346. Bac. Abr. tit. Exec, 352, h 1 Cromp. 346: 2 
Inſt. 395. i Gilb. Exec. 38. * Id, 39. Moor, 32. 1 1 Rol. Abr. 888. Blac. 
Com. 419, = Cro. Eliz. 655, n= Gilb, Exec. 3y. » Id. 40. » 8 Co. 171. 
« Gilb. Exec, 35. Id. 33. * 1 Cramp. 363. t 2 Str. 374, Moor, 8. 
Com. Dig. ut, Exec. (C. 14.) : 
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moiety to the plaintiff, by metes and bounds »: Tf he do 


not, the return is ill, and may be quaſhed for uncertainty v; 
and if the defendant be joint-tenant, or tenant in common, 
it ought to be ſpecially alledged in the return x. But it 
has been adjudged, that, upon an elegit, the ſheriff is not 


bound to deliver a moiety of each particular tenement and 


farm, but only certain tenements, &c: making in value a 
moicty of the whole ): If he deliver more than a moiety, 
the execution is void 2. | 

It was formerly ufual, for the ſheriff to deliver anal 
poſſeſſion of a moiety of the lands: but he now only de- 
livers legal poſſeſſion, and, in order to obtain actual poſ- 
ſeſſion, the plaintiff muſt proceed by ejeAment à; in which 


he muſt not only prove the judgment, and, by the judg- 


ment- roll, that an elegit iſſued and was returned, but he muſt 


| alſo prove the writ of elegit, by a true copy thereof, and 


the inquiſition thereon ; for it is the elegit, and inquiſition 
upon it, which carve out the term, and give the right of 


entry, the judgment roll being no more than a memorandum, 


that the elegit iſſued and was returned b. 

After an elegit, if lands are duly extended; and deliver- 
ed to the plaintiff, he cannot afterwards have any other 
ſpecies of execution, unleſs in caſe of eviction; when he 
may proceed, in the method pointed out by the ſtatute 
Weſtm. 2. or, if he be evicted out of all the lands, he may 
ſuc out a ſcire facias upon the ſtatute 32 Hen. VIII. c. 5. to 
revive the judgment, and have a new writ of execution, 
for what remains unſatisfied : but if he bes evicted out of 
part only, or for the whole but for a time, as by a pri- 
or judgment, ſo that the extent is ſtill continuing, there 
is no remedy by this ſtatute e. If the defendant has no 
lands, and the goods are not ſufficient to ſatisfy the plain- 
tif, he may have a copras ad ſatisfaciendum after an elegit d: 
And a void egit or inquiſition, being as none, will not 
prevent the plaintiff from having a new elegtt, without a 
ſcire faciat. though it be after the year e. | 

A queſtion having ariſen, in the court of Chancery, 
whether, upon an elegit, the plaintiff could bc allowed in- 


1 Dalt, Sher. 138. w Carth. 433- = Hut. 16. y Doug. 472. 2 Salk, 
563. 4. 1 Vent. 259. S. C. ® 2 Eq. Cal. Abr. 381. 3 T. R. 298,  » Gilb, 
Evid, (by Loft) 10, 11. Run. Eje2. 117. < Gilb, Exec. 57, 8. © 1 Str. 
546. 2 .d. Raym. 1451. S. C. « Gilb, Exec. 54. 

| | tereſt 
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tereſt beyond the penalty of a judgment, Lord Hardwicks 
was of opinion, that at law, upon a judgment entered up, 
the penalty is the debitum recuperatum, and the ſtated dama. 
ges between the parties; but if the creditor does not take 
out an execution againſt the perſon of the debtor or his 
perſonal eſtate, but extends the lands by elegit, which the 
ſheriff does only at the annual value, and much beloy 
the real, the creditor holds guouſgue debitum fatisfatium fuerit, 
and at law the debtor cannot, upon a writ ad computandun, 
inſiſt upon the creditor's doing more than account for the 
extended value: but if the debtor comes into a court of 
equity for relief, this court will give it him, by obliging 
the creditor to account for the whole that he has received; 
and as a perſon who comes for equiry muſt do equity, 
will dire& the debtor to pay intereſt to the creditor, even 
though it ſhould exceed the principal: And he faid, he 
remembered very well, upon ſerjeant Whitaker's inſiſting, 
before Lord Chancellor Cowper, that this would be re- 
pealing the ſtatute of Meſtminſter, his Lordſhip ſaid, he 
would not repeal the ſtatute, but he would do complete 
juſtice, by letting the creditor carry on the intereſt up- 
on his debt, as he was to account for the whole he had 
receivedf. 4 e 1 


A capias ad ſatisfaciendum only lay, at common law, in 
actions of treſpaſs vi et armis, but has ſince been given, 
in other actions, by a variety of ſtatutes s; and where the 
defendant is at large, it commands the ſheriff, or other ot- 
ficer to whom it is directed, to take the defendant, and 
him ſafely keep, ſo that he may have his body in court, 
on the return day, to ſatisfy the plaintiff.” Where the 
defendant is already in cuſtody, there is no occaſion for 

this writ; but if the plaintiff would proceed againſt his 


f3 Atk. 517, 18. and ſee Amb. 320, 1. t Hob, 56. 


body, 
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body, he muſt charge him in execution, as directed in a 


former chapter h. 
This writ lies, after judgment in every inſtance where 


the defendant was ſubject to a capias before i; and it may 


de taken out againſt the defendant, ſued by a wrong 
name, if he has omitted to take advantage of the Mik 
nomer Kk; but it lies not againſt Peers or Members of Par- 
liament, except upon a ſtatute merchant or ttatute-ſtaple l, 
nor againſt executors or adminiſtrators, unleſs a droaftanit 
be returned m. An infant ſeems to be liable to this pro- 
ceſs a; and it may be taken out againſt bail, without any 
previous fieri facias, or return of ulla bend e. Tn an action 


againſt huſband and wife, they may both be taken in ex- 


ecution; and the wife ſhall not be diſcharged, unleſs it 
uppear that there is fraud and colluſion, between the 
plaintiff and her huſband, to keep her in priſon p. 

In point of form, the capias ad ſatisfaciendum maſt pur- 
ſue the judgment ; therefore on a judgment againſt ſeveral 
defendants, it muſt include them all: And it muſt be 
teſted and returnable in term time, in like manner as the 
fieri facias q. In order to charge bail, there ought to be 
eight days between the teſte and return by ie, and fifteen 
by original 5 ; but a capias ad fatisfaciendum, returnable out of 
erm, is not void as againſt the bail, though it may be ſet 
21de by the principal, on motion, for irregularity t: And 
there may be an intervening term, between the teſte and 
return of a capias ad fatisfaciendum u. If the capias ad ſalisſa- 


ciendum be informal, it may be amen ec in like manner as 


the fieri fucias v. 

When the defendant cannot be taken, on the capiar ad 
fetisfaciendum, the plaintiff may ſues out an a/as-capias into 
the ſame, or a feftatum into à different count /; and as 
the behold can only be once taken, it ſeems there may be 
ſeveral writs running againſt him, at the ſame time, in 
different counties: Or inſtcad of ſuing out an alias or teſ- 
latum, the plaintiff may proceed at once to sulla the 


» Caap. 1). 13 Co. 12. 2 Sir. 1218. 11 Cramp. 343. 3 Blac. 
Com. 414 Ante, 403. » 2 Str. 1217. '0 2 Str. _ 1139. Þ 1d, 1167. 
1237. 1 Wilſ. 149. Ante, 50, 4 Ante, 726,77 £4 88 el * 13 Car. II. 
G2. 86. t2 Bur. 1188. Gut 700. 2 Ly. Raym. 775 9. „ 1 
Rep. 836. 2 T. R. 737. ST: „„ 
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defendant, by "MIR out an' exigi facias, and proceſs of 
outlawry. 

The defendant being taken, upon a capias ad ſatisfaciendum, 
either remains in cuſtody of the ſheriff, who may carry him 
immediately to the county-gaol w, or is removed by hq- 
beas corpus to the King's-Bench priſon ; where by the com- 
mon law, he was to be kept in ſalva et ar cla cuſtodia, till he 
ſatisfied the plaintiff. The rigour of impriſonment 1s now 
confiderably abated, by his being allowed, on giving ſecu- 
rity, the benefit of the rules of the King's-bench. priſon, 
living within certain limits x out of its walls; and in term- 
time, he is indulged with day-rules, or the liberty, of going 
out of the priſon, or its rules, for tranſacting his buſineſs, 
The benefit of the rules of the priſon may be had, by 
one in cuſtody on an excommunicato capiends y; but it is 
never granted to a priſoner in execution on a ates ac- 
count 2, or fora contempt à: And, by a late rule of court®, 
no priſoner in the King's- Bench priſon, or within the rules 
thereof, ſhall have, or be entitled to have, day rules, above 
three days in each term; and every ſuch priſoner, having 
a day rule, ſhall return within the walls or rules of the ſaid 
priſon, at or before nine o'clock in the evening of the day 
for which ſuch rule ſhall be granted. 

But the principal benefit which a priſoner 1s entitled to, 
is by virtue of the ſtatute 32 Geo. II. c. 28. $ 13. (which, 
originating in the houſe of Loi ds, is ealled the Lords ad). 
By this ſtatute “ if any perſon ſhall be charged in execution 
* for any ſum of money not exceeding 100 J.“ (fince ex- 
tended to 290 J. by the 26 Ces. III. c. 4. and to 300 J. by the 
33 Geo. III. c. 5.) 6 and ſhall be minded to deliver up to 

his eee all his eſtate and effects, in ſatisfaction of 
* his debts, he may, in order to entitle himſelf to the 
© benefit of the above acts, before the end of the firſt term 
„ next after he ſhall be charged in exccution, exhibit a 
* petition to any court of law, from whence the proceſs 
« iſſued upon which he was taken and charged in execu- 
* tion, or to the court into which he ſhall be removed oy” 
habeas corpus or char, ged 1 in cuftody; certify ing the ca uſe | 


* For the limits of the rules of the King's Bench priſon, ſce R. E. 30 Geo. 
F.. 935 Sti i. . 196. 2 Str. 845. 2 Str. 817. * 
E. 30 Geo, II. 3 T. R. 584. | 3 

b 60 01 
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c of his impriſonment, and ſetting forth a juſt and true 
account of all the real and perſonal eſtate, which he, or 
any perſons in truſt for him, was or were entitled to, 
« at the time of his ſo petitioning, and alſo at the time 
« of his firſt impriſonment, and of all incumbrances and 
„ charges (if any) affecting the ſame, and likewiſe a 
« juſt and true account of all ſecurities, deeds, evidences, 
„ writings, &. concerning the ſame, and the names and 
« places of abode of the witneſles.” 

The humane proviſions of the Lords act were rendered 
as beneficial as poſſible, by the liberality of the judges, 
who conſtrued it to extend to priſoners in cuſtody upon 
an attachment, for the non-performance of an award e, or 


Lay 
* 


non- payment of coſts d; which conſtruction has been re- 


cognized by the ſtatute. 33 Geo, III. c. 5. § 4. whereby, 
after reciting that perſons are often committed on attach- 
ments, for not paying money awarded, under ſubmiſ- 
ſions to arbitration by, or made rules * court, and like- 
viſe for not paying coſts, duly and regularly taxed and al- 
lowed, after proper demands made for that purpoſe, and 


| alſo upon writs of excommunticato capiendo, or other proceſs 


for, or grounded on the non-payment of coſts or expences, 
in cauſes or proceedings in eccleſiaſtical courts; it is de- 
clared and enacted, that“ all ſuch perſons are and ſhall 
© be entitled to the benefit of this act, and ſubje& to the 
« ſame terms and conditions as are therein expreſſed and 
« declared, with reſpect to priſoners for debt only.” But 
the defendant in a qui fam action is not entitled to the bene- 
fit of the Lords act e. 

The act requires, that the petition ſhould be exhibited 
before the end of the fir/t term, next after the priſoner is 
charged in execution. But where a defendant, taken on a 
capios ad fatisfactendum, eſcaped, and was retaken and com- 
mitted to the cuſtody of the marſhal in a ſubſequent term, 
the court held, that he might apply to be diſcharged, under 
the Lords act, in the term followingf. And, by the ſta- 
tutc 23 Geo, III. c. 5 $5. © where any debtor ſhall have 
© nt gected to iake the benefit of the acts, within the 


„time limited, and ſhall make it appear to the court, out 


©2 T. R. 266. 4 Cowp. 131. 4 T. R. 809. © 3 Bur. 1322. 1 Blac. Rep. 
373. 8. C. 14 T. R. 367. 
6c of 
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« of which the execution iſſued, that ſuch negle & aroſe 


e from ignorance or miſtake, ſuch debtor ſhall then be 


cc entitled to take the benefit of the acts, as if he had 
ce taken the ſame, within the time ſo limited as afore. 


„ ſaid.” Upon which ſtatute it has been holden, that 


a priſoner is entitled to the benefit of the act, who has 
been prevented from applying for it in due time, by the 
miſconduct of his agent 8. 

When a priſoner intends to take the benefit of the 


Lords a&, he muſt give to, or leave for every creditor 


at whoſe ſuit he is in execution, or his executors or ad- 
miniſtrators, and at his or their uſual place of abode, or 
in caſe they cannot be met with, to or for his or their 
attorney or agent laſt employed in the action, a notice in 
writing, ſignéd with his proper name or mark, import- 
ing that he intends to petition the court, and ſetting forth 
2 true copy of the account or ſchedule he intends to deli- 
ver in; which notice muſt be given fourteen days at leaft 
before the petition is preſented h; though the judges 
in one caſe held, in favour of liberty, that under cir- 


cumſtances, the day of giving the notice might be rec- 


koned as onei. 

After the expiration of the time ſpecified in the notice, 
the petition is to be exhibited, with a certificate annexcd, 
or-copy of cauſes in which the defendant ſtands charg- 
ed, obtained from the gaoler, or clerk of the papers, 
if the defendant is in cuſtody of the marſhal k. An 
affidavit is alſo to be made, on unftampt paper, and ſworn 
before a judge in town, or commiſſioner in the country, 
of the due ſervice of the notice 1. The petition, certifi- 
cate and affidavit being left with the clerk of the rules, 
he will draw up a rule for bringing the priſoner into court, 
and ſummoning the creditors to appear, perſonally or 
by attorney, at ſome certain day to be therein ſpecih- 
edm; a copy of which rule ſhould be ſerved on each cre- 
ditor, and alſo on the gaoler, and an affidavit made al 
ſuch ſervice. 

When the priſoner is charged in exccution above twen- 
ty miles from Weſtminſt-r-hall, or the court out of which 


X. 231. h 32 Gep Il, c. 28'Y 13. i 4 Bur. 2325. * Imp. K. B. 
603, 9. | Id. ilid. m 32 Geo. II. c. 28. I 13. 
the 
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the execution iſſued, the rule requires him to be brought 
to the next aſſizes, and that the creditors be ſummoned 
to appear there; and a copy of ſuch rule is to be ſerv- 
ed on every creditor, his executors or adminiſtrators, or 
left at his or their dwelling-houſe, or uſual place of abode, 
or with his or their attorney, fourteen days at leaſt be- 
fore the holding of ſuch aſſizes n. | 

On bringing up the priſoner, the court or judge of 
afſize are, in a ſummary way, to examine into the mat- 
ter of the petition; and after being ſworn to the truth 
of his ſchedule, if no oppoſition be made, he is diſ- 
charged of courſe, upon executing an affignment and 
conveyance of his eſtate and effects, for the benefit of 
his creditors; which is done by a ſhort indoi ſement on 
the back of the petition. But in caſe the perſons, at 
whoſe ſuit the priſoner is in execution, are not ſatiſ- 
fed with the truth of his oath, and either perſonally or 
by attorney deſire further time, the court may remand 
him; and direct the parties to appear on ſome other day, 
to be appointed by the court, within the firſt week of 


the next term at fartheſt o, or ſooner if the court ſhall 


think fit q. And the creditors may file interrogatories for 
his examination, before he is admitted to take the be- 
nefit of the act 4. | | | 
All objeQions to the inſufficiency of the ſchedule, in 
point of form, muſt be made the firſt time the priſoner 
is brought up”. And if, at ſuch ſecond day, the cre- 
ditor ſhall make default, or ſhall appear and be unable 
to diſcover any eſtate or effects omitted in the account, 
the court ſhall immediately order the priſoner to be diſ- 
charged, upon his executing an aſſignment and convey- 
ance of his eſtate and effects; unleſs the creditor infiſt 
upon his being detained in priſon, and ſhall agree b 
writing, ſigned with his name or mark, (or, if he be out 
of England, under the hand of his attorney), to pay and 
allow the priſoner weekly, a ſum not exceeding 25. 4 d. 
(which is called the groats,) or if more creditors than 
one inſiſt on his detention, not excceding 13. 6 d. a weck 
each*, to be paid on Monday in every week, ſo long as 


32 Geo II. 28 Fig. »I. C13. 13 Bur. 1393. 0 33 Geo, III. c. 5. 
3. 7.32 Ceo, II. c. 28. H 13. 232 Geo. II. c. 28. 14. 


the 
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the priſoner ſhall continue in execution; and in- eye; 
ſuch caſe, the priſoner ſhall be remanded t. But if fai. 
lure be made in payment of the ſaid weekly ſums, the 
priſoner, upon application to the court in term-time, or 
in vacation to a judge, may, by order of the court or 
judge, be diſcharged out of cuſtody, on executing an al. 
ſignment and conveyance of his eſtate and effects u. 

The note or ſecurity for payment of the graats, muſt 
be ſigned by the plaintiff, if in England; and if he be 
not preſent in court, muſt be authenticated by an a- 
davit of his ſignature ; a note given by the plaintiff's a. 
torney, in ſuch caſe, not being deemed ſufficient v. The 
groats are payable, by the act, every Monday; and if 
not paid in time, the priſoner has a right to his diſcharge, 
Where the groats were not paid, before ten at night 
oi the day on which they were payable, it was holden 
that the defendant's right to his diſcharge was not waiy- 
ed, by the turnkey on the felons fide accepting them aſ- 
ier that time x. | 

When a defendant is taken in execution, on a cefvar ad 
ſatisfaciendum, it is, guoad him, conſidered in law as a fa- 
risfaQtion of the debty. And if the plaintiff afterward 
conſent to his diſcharge, though it be on terms which 
are not afterwards complied with z, or upon giving 3 
freſh ſecurity, which afterwards becomes ineffeRual a, the 
plaintiff cannot refort to the judgment again, or charge 
the defendant's perſon in execution. But a capias ad ſatic- 
faciendum is no actual ſatisfaction, ſo as to bar the plain- 
tiff from taking out execution againſt other perſons, li- 
ble to the ſame debt or damages b. And, by the 32 
Geo. II. c. 28. § 20. „ notwithſtanding any diſcharge ob- 
4 tained by virtue of that act, for the perſon of any 
« priſoner, the judgment obtained againſt every ſuch 
c“ priſoner ſhall continue and remain in force, and execu- 
„ tion may at any time be taken out thereon, againlt 
e the lands, tenements, rents, or hereditaments, goods 
ce or chattels of any ſuch priſoner, other than and ex- 
e cept the neceſſary wearing apparel and bedding for him. 
& ſcIf and family, and the neceilary tools for the uſe 


Ft 32-Geo. II. c. 28 F 13, u Id ibid. y Imp. K. B. 60g. Say. Ref. 
193. Doug. 67. * 5 T. R. 36. 1 Hob. 59, » 4 Bur. 2482. 21 T. R. 355 
b 1:ob. 59. 1 9 
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« of his trade or occupation, not exceeding 10 J. in value 
« in the whole, as if he had never been before arreſted, 
« taken in execution, and releaſed out of priſon.” But 


ſacias ſeems to be neceſſary e. 

lt was formerly holden, that if a perſon taken on a 
capias ad fatisfaciendum died in execution, the plaintiff had 
no further remedy; becauſe he had determined his choice, 
by this kind of execution, which affecting a man's liber- 
ty, is eſteemed the higheſt and moſt rigid in the law 9. 
But now, by the ſtatute 21 Fac. I. c. 24. reciting, that 
foraſmuch as daily experience doth manifeſt, that divers 
perſons of ſufficiency in real and perſonal eſtate, mind- 
wg to deceive others of their juſt debts, for which the 
ſtood charged in execution, have obſtinately and wilfully 
choſen rather to live and die in priſon, than to make 
any ſatisfaction according to their abilities; to prevent 
which deceit, and for the avoiding of ſuch doubts and 


the party or parties at whoſe ſuit, or to whom any 
' perſon ſhall ſtand charged in execution, for any debt 
* or damages recovered, his or their executors or admi- 


- 


«ed and dying in execution, lawfully ſue forth and have 


and chattels, or any of them, of the perſon ſo de- 
« ceaſed, in ſuch manner and form to all intents and 
* purpoſes, as he or they or any of them might have 
* had, by the Jaws and ſtatutes of this realm, if ſuch 
* perſon fo deceaſed had never been taken or charged in 
*exccution,” > | i. 
“Provided, that this ac ſhall not extend to give li- 
* herty to any perſon or perſons, their cxecutors or 
* adminiſtrators, at whoſe ſuit or ſuits any ſuch party 
* ſhall be and die in exscution, to have or take any 
* new execution, azainſt any lands, tenements or here- 
* ſhall at any time after the ſaid judgment or judgments 
be by him fold bond fide, ſor the payment of any of 
his ereditorr, and the money which ſhall be paid for 


© 1 T. R. 8, 2 Hob. 62. | 
& the 


in order to warrant an execution upon this ſtatute, a ſcire 


queſtions, it is declared, explained and enaQed, “ that 


* niſtrators, may after the death of the perſon ſo charg- 


„new execution againſt the lands and tenements, goods 


* ditaments of ſuch party ſo dying in execution, which 
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the lands ſo. ſold either paid or ſecured to be paig 
&« to any of his creditors, with their privity and conſent, 


e in diſcharge of his or their due debts, or of ſome part 
cc thereof.” | | 

If a party taken on a capias ad ſatisfaciendum, eſcape 
or be reſcued, though the ſheriff is hereby liable, be. 
cauſe he ought to have taken the poſſe comitatus, yet 
the plaintiff may ſue out a new execution; and ſhall not 
be compelled to take his remedy againſt the ſheriff, why 


may be dead or inſolvent e. And if the defendant eſ. 


cape from the King's-Bench or Fleet Priſon, the plain- 
tiff, on application to a judge, may have an eſcape. war. 
rant, in order to retake him, which ſhall be in force 
throughout England. | 1 | 
For executing a writ of fieri facias, or capias ad ſatic- 
faciendum, the ſheriff is entitled, by the ſtatute 29 Elz. 
c. 4. to twelve-pence for every 20s. when the ſum c- 
ceedeth not a hundred pounds, and ſix-pence for every 
205. above that ſum, that he ſhall levy or take the bo- 
dy in execution for; which is called his poundage. But, 
by the ſtatute 3 Geo. I. c. 14.8 17. poundage upon a c«- 
pias ad ſatisfaciendum ſhall not be demanded or taken, for 
any greater ſum than the real debt bond fide due, and 
marked on the back of the writ. And, by. the ſame 
ſtatute 8, the ſheriff is entitled, upon executing a writ of 
elegit, to have for poundage twelve-pence for every 207 
of the yearly value of the lands, whereof poſſeſſion 1; 
given, where the whole exccedeth not the yearly value 
of a hundred pounds, and ſix-pence only for every 207 
per ann. above that value. If. a ſheriff levy under a 
eri facias, he is entitled to poundage, though the par- 
tics compromiſe, before he ſells any, of the defendant's 
goods h; and he is entitled thereto, upon a capias ed ſa- 
tisfaciendum, though the defendant go to priſon, without 
ſatisfying the plaintifi, For the poundage he is enti- 
tied to, the ſheriff may maintain an action of debt on 
the ſtatutek, or he may retain it out of the ſum levied; 
and if the ſheriff take more than he is entitled to, he 15 


e 2 Bac, Abr. 240, 244, zes. . f Stat. 1 Ann. c. 6. e$ 16. 1 T. R. 
470. i 4 Bur. 1981. Ip, Ser. 145, k 1 Salk, 209, 333. 2 Ld, Raym. 
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liable to an action for treble damages, at the ſuit of 
the party grieved 1, and ſhall forfeit 40 J. to the King and 
the informer m. 85 
When the judgment is ſatisfied, by any of the above 
ſpecies of execution or otherwiſe, the defendant has a 
right to call on the plaintiff, for a warrant or authori- 
ty, dire ed to ſome attorney of the court wherein the 
judgment is recovered, authorizing ſuch attorney to enter 
up ſatisfaction on the judgment- roll; which being obtain- 
ed, a ſatisfaction piece is made out, on a ſlip of unſtampt 
parchment, in the form of a bail - piece, and taken, with 
the warrant of attorney, to the clerk of the judgments, 
who will make an entry thereof in his book of remem- 
brances, and deliver it over to the clerk of the treaſurv, 
who enters the ſame on the roll. 
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Azarruer, 14. 116. 
pleas in; ſee tit. Pleas and Pleading. 
time for pleading. 131. 
amendments after. 242. 
judgment for want of plea, in due time. 166. 
of caſſetur billa, vel breve. 227. 231. 
on nul tiel record. 263. 
entering proceedings, after judgment of reſpondeas ouſter.” 
241. 
5 See tit. Coſts. 
when the ſuit abates, by death of parties, and when 
not. 373. 376. 
aBIDING by pleas. See tit. Pleas and Pleading. 
ACCORD and SATISFACTION, | 
when pleaded, or given | in evidence. 201. 203. 204. 
ACCOUNT, 
proceſs in. 13. 
of outlawry. 30. 
declaration. 121. 
colts in. See tit. Coſts, n 
ſtated, plea of. 201. 
AC-ETIAM, 
unneceſſary, for leſs than forty pounds. ibid. 
neceſſary, in proceſs againſt bail. ibid. 
againſt ſeveral defendants. ibid. 


Ee  acQuiTTAky 


ACTIONs, 
real. 1. 


perſonal. 1. 
mixed. 15. 
diviſion of. 3. 
joinder in. 4. 


for criminal converſation. 3. 4. 210. 


I N D . 
ACQUITTAL, coſts on. = 365. 


coſts of. See tit. ak 


penal. See tit. Pena! Actions. 


trifling. 147. 329. 
for coſts. 364. 367. 
upon awards. 297. 
bail bonds. 84. 
againſt ſheriffs, &c. 


for an eſcape, and falſe return. 60. 87. 315, 
monies levied. 401. 


taking exceſſive poundage. 474 


relative to the Cuſtoms and Exciſe, by whom Link 


148. 


conſolidating. See tit. Conſolidating Actions. 


ADDITIONS, ſtatute of, 


AD DING pleas. See tit. Pleas and Pleading. 


when it may be pleaded. 179. 


ADJOURNMENT, 
of eſſoign, 9. 130. 


execution of inquiry. 173. 


ADVOWSON, 


in groſs, not extendible on elegit. 404. 


AFFIDAVITS, 


of cauſe of action; 


in what caſes requiſite. 16. 
* by whom made. 21. 


before whom. 1b. 
at what time. 48. 


muſt be fingle. 22. 


form of, Ib. 


ADMINISTRATORS. See tit. n and Auna nan 


by an executor or adminiſtrator. Jö. 


aſſignee of bankrupt. 1b. 
bond. 22. 


AFF IDAVITS 


11 0 * 


AFFIDAVITS, 
of cauſe of action; 


15. 59. 

court will not go out 4 it. 224 

need not be made before an outlawry. 33. 

being under 405. 148. 

ariſing in a particular county, &. 148. 
rule to anſwer the matters of. 139. 
on motions; 

how intitled, 142. 

before whom ſworn. 142. 

made by illiterate perſons. 142. 

ſupplementary. 141. 142. 

office copies of. 143. 
on ſhewing cauſe. Jb. 

delivering over. Jb. 

filing. 16. 
of merits, to ſet aſide regular judgments. 140. 16). 
of the truth of pleas in abatement. 182. 

increaſed coſts. 341. 

notice, on the Lords” act. 408. 

ſignature of note on ſame. 409. 
for ſtaying proceedings, pending error. 150. 


attorney, 163. 
| arid take out execution, after 
mrs, award. 299. 
compounding penal actions. 164. 
changing venue. 15. 
pleading double, not neceſſary. 207. 
judgment as in caſe of a nonſuit, 271. 
what if falſe. Jö. 
putting off trial. 272. | 
making ſubmiſſion to arbitration a rule of court. 
297. 
attachment, for not performing award. 298. 
ſetting aſide award. 299. 
trials at bar, 301. 
new trials. 330. 
made by j jurymen not received. 328. 
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what if there be ey or it be etabe, ve, 
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AGREEMENT), 
to ſtay execution. 165. 384. 
proceedings. 266. | 
ALIAS, writs of. See tit. Proceſs, ns and green 
? ALIFN- ENEMY. 179. 
AMBASSADORS. 1 3. 23. 
AMENDMENTS, 140. 141. 
at common law; 241. 242. 245. 258. 
whilſt proceedings are in paper. 241. 245. 
in penal actions. 245. 
of declarations; 123. 242. 
in venue. 191. 242. 
before plea. 243. 
after plea. 1b. 
in abatement. 242. 
of nul tiel record. Ib. 
ſecond term. 16. 
by adding a count. 15. 
alledging new right of action. I5. 
coſts, &c. 242. 
time to plead after. 5. 134. 
„„ 1.475. 243. 
of pleas, replications, &c. 140, 141. 243. 
by withdrawing replication, and replying de novo. U. 
after demurrer or joinder. 243. 
argument. 244. 
by withdrawing demurrer, and pleading o or reply- 
ing de novo. Jb. 
by ſtatute; 241. 
when proceedings are entered on record. 246. 259. 
ſtatutes of, what. 246. 
do not extend to criminal caſes, or penal action. 
246. 340. 
require ſomething to amend by. 1h. 
after error; 247. 
when, where, and how made. 247. 
of proceedings in inferior courts. lb. 
colts on. 247, 248. 
of original writ. 7. 246. 
meſne proceſs, 50. 54. 985 | APF 
bill. 246. | A R 
memorandum, 103. 
of declaration and pleadings. See above. 


Wim. 


. I. N E &. 
AMENDMENTS, 
of writ of inquiry, 169. 
niſi prius roll. 247. | 
jury proceſs. &c. 338. 
Poſlea. 247. 318, 319. 
ſpecial verdict. 247. 322. 
caſe. 324, 5. 
judgment. 247. 379. 382. 
execution. 247. 391. 
rules of court. 146. 
not actually made, on the 16 & 17 Car. IL. c. 8. 340. 
AMERCEMENT, 
pro falſe clamore. 318. 5354. 
AMOVEAS-MANUS 
ANCESTOR and HEIR ; 
difference in effect, between judgments againſt them. 
77 
333 judgments neceſſary, as againſt heirs. 379. 
ANCIENT-DEMESNE. 1 76. 
ANNUITY, 
declaration in. 122. h 2 
motion to ſet aſide. 143. 
bond, ſtaying proceedings on. 158. 


lb, motion for leave to take out execution. 387. 
APPEAL. 42. | 


\PPEARANCE, 
to reverſe an outlawry. 39. 
in perſon. 62. 
by attorney. 9. 39. 59. 
prochein amy. 65. 
guardian. 15. 
of the defendant, 
what. 66. 
different from bail. Ib. 
voluntary. 15 
by original; 
with . 6 and when entered. 66. 
upon the capias, & c. Ib. 
common or ſpecial. lb. 
APPEARANCE. DAY, 9. 
\\BITRATION, 
ſubmiſſion to; 
| where a cauſe is depending. 291. 
NIS. ARBITRATION, 


259. 


100. 
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IN D FX. 


ARBITRATION, 
by rule of court. Jb. 297. 
order of nift prius. 291. 5 
making it a rule of court. 293. 297. 
verdict for plaintiff's ſecurity. 291. 
1 in what manner, and by whom made. 1b. 291. 
= how far a ſtay of proceedings. 16. 
= when and how determined, or revoked. 292. 
conſequences of reyoking. 292. 
ſwearing witneſſes, appointment, &c. Jb. 
chooſing umpire. 16. . 
enlarging time for making award. 15. 
motion and rule for, when and how mad, 
141. 292. 
where no cauſe 1s depending. 291. 
by agreement of parties. Ib. 
in writing. Lb. | 
by parol. Jb. 293. 
what ſubmiſſions are within the 9 & 10 V. III. 
„ 
intent of that 28. 293, 294. 
award; 294. 
general requiſites of Ih. 
coertainty. 15. 
when final. 294. 
coſts on. Jb. 295. 
taxing. 15. 
enforcing ; 
by action. 5 
attachment. 297. 
in what caſes granted. 297. 8. 
after foreign attachment in n 298, 
againſt whom. 15. 
bankrupts. 298. 
feme coverts. Jb. 
on copy of award. 297. 
making ſubmiſſion a rule of court. 141. 29” 
affidavit for. 297. 
enforcing award, by attachment; 
demand of money, "I 298. 
by whom, and how made. 16. | 
ſervice of "wy of rule, and award, &. 


Ib. 299 5 


ann, 


1 N 5 i. * 


motion and rule FE _ and how 
made. 299. 
affidavit in ſupport of. Ib. 
quaker's affirmation, 15. 
ſigning judgment, and taking out execution. 
296. 299. 
motion for leave. 299. 
affidavit. 1b. 
ſetting aſide award; 1b. 
by what means. 6. 
grounds of. 15. 
motion for, and when made. 298. 
affidavit. 298. 
pleadings on. 201. 203. 


ARRAY, challenging. See tit. TOR: 
ARREST, + 


at common law. 16. 
ſtatutes reſpecting; 17. 

different ways of proceeding thereon. 18. 
in what caſes allowed, and in what not. 1b. 22. 
in Wales. 17. G 

counties palatine. Ib. 
of ſeamen. Ib. 
.1 folders. i. 
of courſe, or by ſpecial order. 18. 
in trover. 15. 

debt on ſtatute. 19. 

recognizance of bail, &c. Ib. 
on bond, for payment at money. Ib. 
performance of covenants, &c. Ib. 

where there have been mutual dealings. J. 
not allowed twice, for the ſame cauſe. 20. 


after a non-pros. Ib. 


diſcontinuance. 16. 
ſuperſedeas. Ib. 
in debt on judgment. 20. 118. 
upon an award. 21. 
privilege from ; 
of the royal family. 23. 
ſervants of the king's houſehold. J. 
ambaſſadors, and their domeſtic ſervants. Ib. 


ARREST, 
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ARREST, | 
peers and peereſſes of the ro, and thei fer 
vants. 24. 
members of the houſe of commons. 24. 
convocation, and their ſervants, 25. 
corporations aggregate. /6. 
hundredors. 15. 
bankrupts. 15. 
inſolvent debtors, and fugitives. 26. 
executors and adminiſtrators 15. 
married women. 15. 
attornies, and other officers of the court. 27 7, 
parties to a ſuit, and their witneſſes. 15. 
clergymen. 28. 
in what places. [þ. 
at what time. 5. 
how taken advantage of. 10. 
upon the exigi facias. 32. 
capias utlagatum. 33. 
how made. 56. 
by whom. 1b. 
when. 5. 
where. Ib. 
by what authority. 15. 
conſequences of. 57. 
ARREST of JUDGMENT. 
ground and mode of taking advantage of, 331. 
motion in, when and how made. 340. 
not allowed after judgment on demurrer. 331. 
nor for any thing that ! is aided or amendable. 
332. 
coſts on. See tit. Coffs. 
ASPORTAVIT, coſts on. 349. 
ASSAULT and BATTERY, 
coſts in actions for. See tit. Coſts. 
ASSETS in futuro. See tit. Executors and Adminiſtraters 
ASSUMPSIT, 
2 ion of. 3.4 
arreſt in. 18. 
ſtaying proceedings, on payment of debt and coſts. 15 
pleas. 201. 
bringing money into court. 218, 219. 
damages, when ſome defendants are acquitted. 319. 
coits. Sce tit. Coſts. 
ASSURANCE. 


N . 


ASSURANCE. See tit. ho of Inſurance. 
ATTACHMENT, 
0 goods, by original. 9 
bill, in treſpaſs 50. 
of privilege. 42. | 
of the perſon; | 
againſt peers of the realm. 24. 287. 
againſt ſheriffs, for non-payment of money. 36. 
not returning writ. 87. 89. 139. 
bringing in body. 86. 139. 
to whom directed. 86, 87. 
may be moved for, the laſt day of term. 
86. 141. 
proceedings thereon. 86. 
againſt an attorney, for not performing his undertak- 
ing. 59. 68. 139. | 
for general miſbehaviour. 1 139. 
for non- payment of money, in penal action. 164. 
coſts; 139. 364. 
abſolute in firſt inſtance. 139. 
may be moved ſor, the laſt dax 
of term. 141. 
for not performing award. See tit. Arbitration. 
ſpeaking contemptuous words of the court, or its 
proceſs. 56. 139. 
A reſcue. 59. 139. 
how returnable. 60. 86. 
diſobedience to ſubpœna, or other proceſs. 50, 96, 
Kc 133. 200, 7. 
contempt or miſdehavioar: 139. 
may be executed on Sunday. 28. 
not bailable. 57. 139. 
proceedings thereon, 139. 
motions and affidavits for, how intitled. 142. 
priſoner in cuſtody on, how charged. 86. 
ATTAINDER, 
of treaſon or felony, plea of I 
ATTAIND OT Fr 
writ of. * 
when it lies. 1 70. 
ATTORNIES yy OFFICERS of the court; 
privileged from arreſt. 27. 
privileges of, in general. 41. 302. 
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ATTORNIES and OFFICERS of the court; 
privileges with regard to the venue. 194. 
trials at bar. 302. 
may ſue by attachment of privilege; 41. 
what it is. 42. 
how ſued out. 5. 
arreſt thereon. 43. 
time for declaring. 1b. 
| pleading. 16. 
muſt be ſued by bill. 41. 
what it is. 43. 
its concluſion. [þ. 
when and how filed. Jö. 
declaration. 15. 
time for pleading. 15. 
plea of privilege by. 27. 179. 
need not pay for copies of the pleadings, 43. 
| iſſue money. 254. 
ondertaking to appear; | 
in bailable actions. 59. 
upon common proceſs. 68. 
to reverſe an outlawry. 32- 
by whom appointed. 62. 
in what manner. Jö. 
appearing without warrant. 62. 148. 
withdrawing themſelves. 62. 
cannot be changed without leave. 63. 
dying. 16. 
eannot be bail. 77. 
when neceſſary to be . on executing warrant 
of attorney. 160. 
attachments againſt. Sce tit. Attachment. 
liable to actions, for not entering and docketting 
judgments. 382. 
ATTORNMENT. 211. 333. 
AVERMENT, writ of. 11. 
AUDITA-QUERELA. 213. 249. | 
AUTER ACTION Pendent, plea of. 180. 
AWARD. See tit. Arbitration. 


1 


BAIL, 
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BAIL, 
upon an exigi facias. 32. 
reverſing an outlawry. 35. 
on attachment of privilege. 42. 
to the ſheriff; 56. a | 
cannot be new; on an attachment for contempt. 
139. , 
not diſcharged, by a 19505 before the return of 
the writ. 69. | | 
how far liable. 85. 
in what caſes relievable, on the death of their 
principal, &c. 16. 
to the action; 3 
common or ſpecial. 67. 
hiſtory of. 1b. 
governed by the arreſt. J. 
neceſſary to be filed, for ſupporting the procced- 
ings. 67. IOI. 
common. 19. 21. 67. 46. 101. 116. 
| when and how filed, by the defendant. 67. 
by the defendant's attorney. 68. 
by the plaintiff, according to the ſtatute. 75. 
will not entitle a third perſon to declare by 
| the bye. 120. 
penalty for not filing it. 68. 
ſpecial; 17. 69. 117. 
by whom put in. 69. 
when. Ib. 
before whom. 70. 
recognizance of, by bill. 71. 
| original. 72. 
how far liable. 72. 73. 75. 
before a commiſſioner. 92. 
abſolute or de bene eſſe. 13. 
origin of, de bene eſſe. 73. (r). 
notice of; 74. 
after the bail-bond is forfeited. 85. 
exception to; 74. 
when neceſſary, to fix the ſheriff, 89. 
notice of exception. 75. 
time allowed to add and juſtify, Ib. 
further time, 78. 


int 


IL, 


BAIL, 
adding. 76. 
juſtifying. 76. 140. 
in perſon, or by afßidavit. 76. 
notice of juſtification. 5. 
| affidavit of ſervice. Ib. 
need not juſtify, to render. 79. 
grounds of oppoſing. 76. 
aſſuming feigned names. 1b. 
perſonating others. Jb. 
rule of allowance. 78. 
where the defendant is a priſoner. 16. 
may take their principal, at any time. 2 5. 28. 
when and how diſcharged; 
by rendering him. 80. 1 56. 
in what caſes the render may be pleaded. 79, 
notice of render. 81. 
affidavit of ſervice. Ib. 
entry in the marſhaPs book. 82. 
| of an exoneretur on the bail- piece. 8 1. 82. 
diſcharged, by declaring for a different cauſe of action, 
or in a different county, &c. 82. 
on removing a cauſe from an inferior court. 93. 
proceedings againſt, by ſcire facias, or debt on tecog- 
nizance. 150. 
muſt be put in, to ſtay proceedings pending error. Il. 
ſtaying proceedings againſt, pending error. 151. 
in error, when neceſſary to ſtay execution. 385. 38. 
upon a habeas corpus. See tit. Habeas cor pus. 
BAIL-BOND, 
upon a _ utlagatum. 34. 
form of. 58. 
when good, though the condition vary from the 
writ. 59. 
in what caſes an aſſignment ſhould be taken, and 1n 
what not. 83. 5 
at what time it may be taken. 84. 
by whom made. 85. 
action on, muſt be brought in the fame court. Il. 
of ſetting aſide, or ſtaying the proceedings. 15. Dy 
159. 


terms on ſtaying them. 84, 5. i 
pleadings in actions on. 58. 203. 


: 


" BAIL-?IECE, 


V 
BAIL- PIECE, 


common. 68. 117. 
ſpecial. TH 393: 
when tranſmitted.. 73. 
filed, upon an acceptance of the bail. 73! 
for want of an exception. 16. | 
after juſtification. 78. 
on a habeas corpus. 98. 
| exoneretur ON. 81, 2, 3. 
BALLOTING- ACT. 277. 313. 
BANKRUPT, _ 
affidavit of debt, by aſſignee of. 23. 
how far privileged from arreſt. 26. 
uncertified, cannot be bail. 77. 
bail of, how diſcharged. 80. 
ſet-off, in actions by or againſt aſſignees of 21 7. 
plea of bankruptcy, in one of ſeveral defendants. 
| | 231. 
liable to > coſts, for falſe pleading. 27. | 
not liable to attachment, for not performing award. 
, 297 
n plea of bankruptcy in plan after the laſt conti- 
nuance. 306. 


E in what caſes the aſſignees may proceed to judg- 
ment, and execution in his name. 376. 
4 judgments againſt, how affected by bankruptcy. 378. 


executions againſt, 395. 
6. BAR, Pleas in. See tit. Pleas and Pleading. 
trials at. See tit. Trials. 
ſubſtantially bad, not cured by verdict. 334. 
BARON and FEME. See tit. Huſband and Wife. 
BENEFICED-CLERK. See tit. Clergymen. 
he BERWICK - upon-Tweed. 277. 303, 304- 
BILL, 
in . diviſion of the proceedings by. 1. 
againſt attornies, &c. 43. 
peers, and members of the houſe of commons. 
2. 45, 46. 
unprivileged perſons. 40. 
in treſpaſs, 47. 
againſt priſoners, in the actual or ſuppoſed cuſtody 
of the marſhal. 101. 
when actually filed, and when not. 102. 


Bs 


I ND E KX. 


BILL, 
how far conſidered as the commencement of 
the ſuit. Ib. RES 
againſt priſoners, in the actual cuſtody of the mar- 
ſhal. 105. 


not neceſſary, againſt priſoners in the actual cuſtody 
of the ſheriff, &c. 107. 

amendments of, or by. 104. 126. 246. 
BILL of Coſts. See tit. Cos. 

Middleſex. See tit. Proceſs. 

particulars of plaintiff's demand. 155. 199. 
BILLS of Exceptions, 

what,: and how they ariſe. 312. 

grounds of. 313. 

in what caſes allowable, EY in what not. 314, 

315. 

mult be tendered at the trial. 315. 

when and how drawn. 314. 

ſealing. 314. 

proceedings on; 

writ of error. 315. | 
to confeſs or deny ſeal. 16. 
| judgment. 315. 
BILLS of Exchange and Promiſſory Notes, 
ſtaying proceedings on. 155. 
aſſeſſing damages on, without a writ of inquiry. 169. 
evidence of, on execution of inquiry. 174. 
venue cannot be changed, in actions on. 192. 
demand and refuſal by acceptor, muſt be laid in 
action againſt indorſer. 333. 

 BONA-NOTABILIA. 192. 
BOOKS. See tit. Inſpefing Books, We 
BRIBERY. 148. 
BRIEF 205 | | 
BRINGING Money into Court. See tit, Money. 
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7 Now 
phe reſpondendum, when it * 14. 
ad fatisfaciendum. Sce tit. Execution. 
outlawry upon. 32. 759. 
againſt peers of the realm. 47. 
for charging the defendant in execution in a 


county-gaol. 115. 
CAPIAS 


1 N D E . 


CAPIAS, 
utlagatum, general. 33. 
T ſpecial. 35. 
CAPIATUR, | ; 
want or wrong addition of, aided. 382.. 
CASE, 1 8 . 
actions upon, 3. 4. 7. 
proceſs in. 13. 
declaration. 123. 
pleas in. 204. 
coſts in. See tit. Coſts. - 
: ſpecial. See tit. Special Caſe. 
CASSETUR, Billa vel breve, entry of. 231. 
CERTAINTY, 
in pleading. 211. 306. 
awards. 294. 
CERTIFICATES. See tit. Cofts. 
CERTIORARI, 147. 247. 336 
and mittimus. 263, 
what. 263. 
when the record muſt be ſpecifi or "7 


the tenor. 263. 
CESSET-Executio. 320. 381. 


Proceſſus. 271. 
CESTUI que truſt. 217. 
9. CHALLENGE, of jurors. See tit. Jury. 


over-ruling, ground for bill of exceptions. 313. 
CINQUE-PORTS. 50. 176. 


CLERGY MEN, 
arreſt of. 28. 
proceedings againſt. 400. 
COGNOVIT-ACTIONEM, what. 165. 
before or after plea. Jö. 


reli 4 verificatione. 1b. 
objects of. Jö. 


when and how made. Hb. 
upon terms. 165, 6 
withdrawing plea. 166. 
of the whole, or part of cauſe of action. 15. 


proceedings on each. 1. 
col. Oul. in pleading; 


implied. 205. 
expreſs. 205. 
want of, aided el ſtatute of eofails. 337. 
COMMITMENT, 


in a 


1AS 


, CONTINGENT-Damages. See tit. Damages. 


INDEX 


COMMITMENT, 80. 115; 
entry of. 115. 373. 

COMMTTTITUR-PIECE: 11 5. 
COMPE RUIT ad diem, 

plea of, muſt be delivered, 213. 

need not be ſigned. 16. 

iſſue on, by whom made up. 249. 
COMPOUNDING penal actions. 164. 

in what caſes allowed. 15. 

in what not. 164. 

motion for, when and how made. 140. 164. 

proceedings thereon. 164. 
CONCILIUM. . See tit. Demurrers. 
CONFESSION, judgments by. See tit. Judgments, 
and avoidance. See tit. Pleas and Pleading. 
without avoidance. 333, 

CONSOLIDATING Actions. 

moticn for. 140. 

in general. 197. 

| on policies of inſurance. See tit. Policy of lian 

CON STABLES, coſts in actions againſt, See tit, Coſt: 
CONTEMPTUOUS- Words. See tit. Attachment. | 


CONTINUANCE, 
of proceſs. 227. 
before declaration. 228. 
after declaration, and before iſſue. os. 
Hue, and before verdict. 5. 372. 
verdict or demurrer. 5. 
judgment by default. 228. 
want of, when aided or cured. Jö. 
may be added, after Judgment i in a penal ac- 
2100; . 18» _--- 
of notice of inquiry. See tit Inquiry. 
trial. See tit. Trial. 
pleading after laſt. Sce tit. Pleas and Pleading. 
 CONVOCATION, Members of. 24. 
CCNUSANCE, 
What. 176. 
in what caſes it may be claimed. 177. 
at what time. 131. 178. 
in what manner. 178. 


COPY 


E N- UE X 
COPY of Proceſs. See tit. Proce/5. | 
declaration. See tit. Dec{aration. —pleadings, paying for. 44. 
deeds; &Cc: on oyer. '184.—cauſes. 116. | 
COPYHOLD Lands, not extendible on elegrr. 404. 
CORONER. 276. | | 
CORPORATION. 2. 12. 13. 25. 62. | 
books of. See tit. Inſpecing Books, &c. 
COSTS, | | 1 | Wm 
as between party and party ;—de incremento, origin of. . JL 344 HOP 
in abatement. 184 231. 345.—bar, 356.—interlocutory ; 1 
on writs of diſtringas. 12. 13,—reverſing outlawry. 39. 
motions. 144.—ſetting aſide proceedings, for irregula- 
rity. 149.—on ſtaying proceedings. 147. 149. 
of ſeveral counts. 353.—double pleading. 208. &c. 
on bringing money into court. 221. &c.—amendments. 242. 
aſter error. 248.—for not proceeding to trial, or inquiry. 
140. 173. 267,—by proviſo. 268.—on reference to ar- 
bitration. 295,—remanet. 256. Say. Rep. 272. 4 Bur. 1988. 
withdrawing juror: 222. 312.—of trials at bar, when 
plaintiff is poor. 302.—ſpecial jury. 280.—witneſles. 286. 
new trials. 330.—after ſpecial caſe. 324.—repleader. 234. 
final,—for plaintiff ;—at common law. 343. | 
by ſtatute of Glouceſter, Ib. — where double or treble da- 
mages are given, or a certain penalty, by a ſubſequent. 
ſtatute. 343. — where /ingle damages are given, by a ſub- 
ſequent itarute. 344.—reſtrained, by 43 Elix. c. 6. 345. 
court of conſcience acts. 3435. 
21 Jac. I. c. 16. in actions for words. 348. 
22 & 23 Car. II. c. 9. in treſpaſs. 349. 
extended, by 4 & 5 V. & M. c. 23. 352. 
8 &g . III. c. 11. 353,—in interior courts. 352. 
for defendant :—at common law. 35 | 
by ſtatute of Marleberge. Jb. on a nonſuit, or verdict. 
354. 358.—for defendant ; | 
on a judgment as incaſe of a nonſuit. 269. 271. 357. 
. diſcontinuance. 228. 359. 364. | 
nolle proſequi. 229. 359.—non-pros. 101. 357. 359. 
demurrer. 206. 346. 349. 353- 368. | 
in arreſt of judgment. 360. | 
where there are ſeveral defendants. 1b. 
in actions real. 343.—writ of right. 272.—of ward. g53. 
penal. 46. 343. 360. 362.—on game laws. 362. 
of account. 360. —aſſault. 348. 351. 360. 
and battery. 343. 348. 358. 
falſe impriſonment. 348. 360. 
afſumpht. 343. 348. 358. | 
upon the caſe. 345. 360. 361.—for words. 348. 
| of .covenant. 342. 348. 355. 
\PY | tor criminal * 4. 210. 
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ac- 


ing. 


COSTS, 


cos s, 


of debt. 344- 146. 347- 
for not ſetting out tithes. 343. 344. 


detinue. 360. for diſtreſſes. 359. 362. 
of dower unde nihil babet. 342. 
ejectment. 342. 358. 359.—error. 354. 
prohihition. 352. 354.—quare impedit. 345 
replevin ;—for plaintiff. 342. 
defendant. 354, 355- 
of double pleading. 210. 
againſt ſeveral defendants. 360. 
in ſcire facias. 342. 344.—treſpaſs, 
for plaintiff; 342. 345. 360. 
how reſtrained. 345. &C. 
againſt inferior es, &C. 352. 
when wilful and malicious. 351. 352. 
for deiendant on the 5 R. II. 355. 
of double pleading, 209. 
againſt ſeveral defendants. 360. 362. 
trover. 34.2 350. 360.—waſte. 342. 343. 
actions by paupers. 349.—againſt bail. 71. 2. 156. 
inferior tradeſmen, &C. 352.—juſtices, con- 
ſtables, pariſh-officers, and officers of the 
Exciſe and Cuſtoms. 363. 
by and againſt executors and adminiſtrators, 237. 
228. 273. 347. 347. 358. 
by and againſt infants. 65, 1 5 
on a feigned flue. 3c£0,—double or Te; what. 361. 
when recoverable by the plaintiff, 361,—defendant. 361. 
how recovered, 16. 362. 
ſuggeſtions for. 259. 273. 347. 363. 
certincates, on the 43 Elix. c. 6. 391. 345+ 


7 fac, I. c. 5. 363.22 & 23 Car, II. c. 9 


348.—& c. 349.—8 & 9 III. c. 11.41. 
301.—9 4. 351. 354—4 & 5 Ann. c. 1. 
85 5. 2100. 
rule to be prefent at taxing. 341. —after a ſpecial verdi®, 
323.—taxation of, on judgment by default ;—final. 168. 
interlocutory 174.—demurrer. 260. 
verdict, &, 323. 351. 
ailidavit of increaſed coſts. 341. 
means of recovering by action or execution. 364. 
attachment. 139. 364. 
rute for, ablolute in firſt inſtance. 133. 364 
may be moved for the laſt day of term. 141. 304. 
"requiring ſecurity for. 153. pay ment of, in former action. 
8 154.—ſetting of, againit coſts. 364. 
as between attorney and clicut action for. 364. 


COSTS, 


C5: 


on 


143 


TD EE 
delivering bill of. I. —in what caſes it may be taxed. 368. 
at what time. 369.—mode of taxing it. 370. 
coſts of taxation. 370,—hen for the balance. 78. 370. 
COVENANT, 
action of. 3. 4. 5. 8.—arreſt in. 16.—declaration. 122. 
ſaying proceedings, on payment of what is due. 155. 
bringing money into court. 218, &c.—pleas, 202. 
when to be delivered. 213. —iſſues, by whom made up. 249. 
damages, when ſome of defendants are acquitted. 319. 
Coſts. See tit. Cs. i 
COVERTURE, 202. - | | 
plea of, in abatement. 179.—debt on bond. 203. 205, 
when pleadable after the laſt continuance. 306. 307. 
COUNSEL, attending by, on inquiry. 173. | 
COUNTERMAND, of notice of trial. See. tit. Trzals, 
| Inquiry. See tit. Inguiry, 
COUNT'S, See tit. Declaration. | 
plcas in abatement of. See tit. Pleas and Pleading. 
or matter ſuperfluous, ſtriking out. 140. 198. | 
bad or inconſiſtent, how cured after a general verdict. 320, 
ſeveral, coſts of. 353. | i 


 COUNTTY-PALATINE. 15. 50. 55. 56. 176. 276. 


COURT of CONSCIENCE AC'TS, 302, 346. 
mode of taking advantage of. 147. 
coſts on. See tit. Cofts. 
COURT-ROLLS. See tit. Inſpecting Books, &c. 
| motion to inſpect and take copies of. 140. 14r. 
CRIMINAL- CASES, not within the ſtatutes of amendments, 


240. 
CRIMINAL.-CONVERSATION, coſts in. See tit. Ce. 
CUSTOMS and EXCISE, | 
actions relating to, by whom brought. 148. 
againſt officers of ;—where laid. 7. 
bringing money into court. 218. 
colts in. See tit. Coe. 


D. 


DAMAGES, 
what. 319.—aſſeſſing, on 8 & g V. III. c. 11. 167. 
notes and bills, without an inquiry. 168. 
demurrer to evidence. 169. 317. 
exceſſive, or too ſmall. 169. 328. 


general, arreſt not allowed for. 16. cannot be ſet off. 215. 


brought into court. 218. on verdict for plaintiff. 319. 
defendant in replevin. J6.—nonſuit in replevin. n. 
in what actions recoverable, and in what not. 76. 
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| IND N X. 
DAMAGES, 1 
ſingle. 319.— double or treble. 319. 343. — nominal. 319 
in debt on bend, for performance of covenants. IB. 
intire. 16. 
how rectified, on bad or inconſiſtent counts. 75. 
ſeveral. 15. 320.—in a penal action, on a bad count. 319. 
where there is judgment by default, or a demurrer to part, 
and an iſſue on other part. 6. 
contingent. 230. 318. 320. 
where ſome defendants let judgment go by default, or de. 
mur, and others plead to iſſue. 320. 
when the latter are acquitted. 16. 
where defendants ſever, or join in pleading. Th. 
omiſſion of finding, when ſupplied by an inquiry. 15. 
remittitur of part. 16. 
increaſed, in an action for a mayhem. 16. 
DAY-RULES. 408. 
DEATH, 
warrant of attorney om by. 161. 
when judgment may be entered after. 39.37%. 378. 
plea of, in abatement. 179. 
in what caſes an abatement of the ſuit. 373. 
execution after, of Feri ſacias. 385. 
of priſoner in execution, S after. 413. 
DEB T, 
action of. 3.4 57 e writ. 1.—proceſs. 14. —arreſ. 
16, 17. en, 30 declaration. 122.—pleas in. 
202. 
on judgment; 
when it lies. 
ſtaying pwoceedings, pending « error. 150. 
on recognizance. 80. 
ſtaying proceedings, pending error. 152. 
after render. 155. 
under 40s. ſtaying proceedings in action for. 141. 
and coſts, calling for particulars of. 154. 
ſtaying proceedings, on payment of. 16. 
for rent, &c. ſtaying proceedings in. 150. F 
bringing money into Court. 217. 
on bond, ftaving proceedings in. 155. 
venue cannot be changed in. 191. | 
coſts in. See tit. Coffs. a 
DECLARATION, 
what. 122.—aſter an outlawry. 38. (v.) 
upon an attachment of privilege. 43. | 
againſt peers, and members of the houſe of commons. 4 
vpon a habeas corpus. 100. 
againſt priſoners, in the actual cuſtody of oo marſhal. 100. 
ſheriff, &c. 109. 
when and how to be delivered. 110. 


DE CLARATIO 


DECLARATION, , i 5 
in chief, or by the bye. 120. 
by original; ; 
time for declaring, nonſuit, &c. 16. —its title. 122. 
venue. /4,—commencement: 46. : 
by bill, what; 123. 
time for declaring. /6,—further time. 122. 
motion for plaintift to declare peremptorily. 140. 
ſhould corrreſpond with the proceſs. 123. 
upon general proceſs. [5.—its title. 16. 
venue 124.—Charge. 16.—pledges. 16, 
copy of, by whom made. 126. Ds 
delivered or filed. J. —abſolutely, or de bene eff+. 127. 
paying for. 126, 127. | 
filed, only good from the time of notice. 127. 
amendment of, 16. 42. a 
DEDIMUS-PO'YESTATEM, 288. 
DEFAULT. See tit. Fudgments by default. 
at Ni Prius. 274.—repleader not allowed after. 334. 
DEFE CE. by . 1 11 0 ö "Tr 
when and how made. 181. 
DEMAND, | | 
of declaration. 121, 122.—plea. 113. 133. 
replication, &c. 238:—inoney on award; 297. 
by whom, and how made. 16. 298.—coſts, 364. 
reſt, DEMURRERS, what. 239. by 
hiſtory of. 16. & C. 
to the whole, or part of declaration. 239. 
pleas, replications, &c. 16. — general; 76. 
what may be taken advantage of under it. 240. 
cannot be waived. 239, 240. 5 To 
making up iſſue on. 248, 249. 
ſpecial; 239 —for duplicity. 15: | 
striking out, and giving general demurrer. 238, 9. 241. 
rule to abide by. 239. 241. - | 
muſt be ſigned by counſel. 241. 
when conſidered as an iſſuable plea. 136. 
amendments after. 244.—demurter-book; 249. 
how it concludes. 25 2.—by whom made np. 249. 
when returned. 253.—after paper-book. 254. 
paying for entries. 254.—entering of record. 257. 
proceeding to argument on; 255. 258. | | 
where there are ſeveral iſſues, in law and in fact. 258 
aſſeſſing contingent damages. 319. 320. 
concilium; 130. 142. 258.—motion and rule for. 258. 
rule for, need not be ſerved. 16. 
conſidered as a ſtep in the cauſe. 16. 
entering cauſe for argument. 16. 
notice need not be given of it. 16. 


in. 
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LN N XxX, 


DEMURRERS, 
delivering demurrer-books. 2 <9. 
*motion for judgment. 140. 142. 
judgment on, for plaintiff; 
in abatement. 259.—bar. þ.—interlocutory. 168, 2 


final. 259.—motion in arreſt of, not allowed after. 332, 


coſts on. See tit. Cos. 

to evidence, what. 315.—how they ariſe. 312. 
do not apply to the pleadings, 315. 
not allowed in the king's caſe. 7h. 


where the oppoſite party muſt, or may join in demurrer, 


316,—upon evidence in writing. 16. 
paro] evidence. {b.—of a circumſtantial nature, 316, 
conſtruction of. 317. 
under the controul of court or judge. IB. 
ſubject to appeal. Vb. bow taken and returned, 1, 
aſſeſſing damages on. 170. 317. 
refuſal of, a good ground for Bill of Exceptions, 
$225 31 
DEPARTURE, ba” pleading. See tit. Pleas and Pleading. 
DEPOSITIONS, of witnefles on interrogatories. 278, 
DETINUE, 


action of. 3. 5. 6.—original writ in. 1.—proceſs. 14. 
of outlawry. 30,—declaration. 122.—pleas in. 203. 
inquiry of damages. 170.—cofts. See tit. Coffs. 
DIES-DA1 US. 121. 228. 
DILATORY-PLEAS, See tit. Pleas and Pleading 
DIMINUTION. 247. 
DISCHARGE, 
matters in, when pleaded or-given in evidence. 200, 1. 203. 
DISCONTINUANCE, | 
of proceſs. See tit, Continuance. 
pleading. 87. 116. 210. 229. 
rule for, when and in what caſes allowed, 205: 
without, or upon payment of coſts, Ib. 
proceedings thereon. 14.,—arreft after. 20. 
aided by the ſtatutes of Jenni. 337- 
coſts on, See tit, Co: 
D1ISTRESS. 397. | 
DISTRINGAS, 


by original. See tit. Proceſs. 3 on. See tit. cu. 
for bringiog in the jury. See tit. Zury-proceſs. 
againſt the late ſher:i7. Ses tit. Sheriff. 
to compel him to feil goods, taken on a fi. fe. __ 
DOCKETTING ISSUES. 256. 
judgments. See tit. Jual ments, 
DIUBLE-PLEAS. See tit. 2 and Pleading. 
coſts of. one | tit. Ce 
or treble damages, Ses tit, t. Damages. —coſts. See tit. Col: 
 DOWER 


1 


DOWER, af; - th * 
pleas in. 203.—coſts in. See tit. Coſis. 
DUPLICITY. in pleading, 211. 239. 

DURESS, 

when pleaded, or given in evidence. 202. 204. 


| 1 | 4 
FIECTMENT, 123. 5 8 8 
motion for judgment in, againſt caſual ejector. 141. 
diſpenſing with perſonal ſervice. 15. 
admitting landlord defendant. 76. 
leave to take out execution, after he has failed. 16. 387. 
ſaying proceedings in, till ſecurity be given for coſts. 152. 
till payment of coſts of former action. 153. 
for non-payment of rent. 157.—by a mortgagee. 158. 
pleas in, to the juriſdition. 176. | | 
trials at bar in. 301, 302.—new trials. 327. 
coſts in, See tit. Cofis.—neceſlary, after elegit. 
ELEGIT. See tit. Execution. : 
ELISORS. 50. 89. 276. | 
ENTERING ISSUE. See tit. Me. 
cauſe. See tit. Trials. 
EQUITY of REDEMPTION, 158. 
not affected by an execution. 393. 
ERASURE, | . 
evidence on non ft faftum. 2958. 
ERROR, wal 4 | 
when it lies to the Exchequer-chamber. 2. 
cannot be aſſigned, on meſne proceſs. 15. T 
03. taken advantage of, on a ſpecial caſe. 328. , | 
to deny oyer, where it ought to be granted, but not ? con- 
| | verſo, 184. 
to grant or deny a repleader improperly. 333. | 
repledder cannot be awarded after. 334. 
to reverſe an outlawry. 33.—on a bill of exceptions. 314. 
in what caſes a ſuperſedeas of execution. 150. 384. &Cc. 
ſtaying 3 pending. 150. 384. | 
bail, when neceſſary for ſtaying execution. 385, 386. 
pleas and demurrers, muſt be 3 213. 
iſſues, by whom made up. 249. 
motion for judgment. 140, 141. 
leave to take out execution pending. 140. 
amendments after. 247, &c.—coſts. See tit. Cofts: + 


01. how the writ affects proceedings againſt priſoners. 114. 119. 
ESCAPE. 59. 192. 205. 208. - „ | 8 
ESCROW. 205. 

FSSOIN, 9. 130. | 

| not allowed in perſonal ations. g.—at // prins. 273. 

_ ESTOPPEL. 132. 201. 213. 229. 263. . 


EVICTION. 404. _ EVIDENCE 
E 


written or unwritten. 285. — public or private. 16. 
circumſtantial. 314. | | 
muſt be the beſt, the caſe admits of, 285. 
governed by the pleadings. 285. 
what is to be proved; ö 

k on general iſſue. 15. —ſpecial iſſue. 15. 
manner of proving it. 16.—on execution of inquiry. 174. 
when it muſt ariſe in a particular county. 196. 317 | 
demurrer to. See tit. Demurrers to Evidence. 
admitting or rejecting improperly, a good ground for bill 

of exceptions. 313.—or new trial. 327. 
on both ſides, a ground for refuſing new trial. 328. 
Judge's report of, on motion for new trial. 329. 
in ejectment, founded on elegit. 405. | 

EXCEPTION-DAY. 9. 5 EE 

EXCEPTIONS, bills of. See tit. Bills of Exceptions. 

EXCISE and CUSTOMS. See tit. Coms and Exciſe. 

EXCOMMUNICATION, „% 

| plea of. 179. 181. 


after the laſt continuance. 306.—judgment on. 183. 
EXCOMMUNICATO-CAPIENDO, 40g. 
EXCUSE,  - T5 5 
matter of, muſt be pleaded in treſpaſs. 20. 

| of performance, when pleaded or given in evidence. 201, 3, 4. 
EXECUTION, | 5 | 
when ſued out; | 
in general. 384.——after writ of error. 16. 
with or without leave of court. 299. 386. . 
» fearre facias. 387. 155 
upon agreement to ſtay execution. 384. 
after a year. 387.— change of parties. 388, 
againſt different defendants, for the ſame debt. 389. 
for what ſum. 16.— different kinds of. 15. 


EVIDENCE, 


out of what court. 3y0.—oider of. 16. 


by fieri facias, what. 16. 
form of. 16.—teſte and return 154,—amendnment. 14.—rela- 
tion of,--at common law. 1b.—by the ſtatute of frauds. . 
391.—as between the parties. 391.—after the death of 
either. {6:—againſt purchaſers. 156. —the king. 10.—be- 
tween different plaintiffs. 392 how long executable. 385. 
what may be taken under it ;—in general. 392.— terms for 
years. 1b. 393.—how to be affigned. 16. —goods fraudu- 
lently fold. 15.—in actions againſt partners. 394.—what 
Cannot be taken under i- gos of third perſon. 394 
—inquiſition of property. /4.—after act of bankrupic). 
355. —of goods of wife, or teſtator, in actions againſt hu. 
Land or executors. 3953. 6.— fig riff's power and duty on. 
396, 7. —landiord's lien for rent. 16, 397.,—how enforces. 


IND EX. 
EXECUTION, 38 
buy feeri facias, | N | 
1b,—rule to return. [þ.—different returns to. 398.—pra- 
ceedings on return of nulla bona;—alias and pluries. 16.— 
teſte and rerurn. 400. —action for falſe return. 399.—tefla- 
| tum, and when neceſſary to have a previous fieri factas. 
398.—againſt a beneficed clerk. 400, - proceedings on re- 
turn of Feri feci; action againſt the ſheriff, for money 
levied. 401. —where all is not levied. 16.— proceedings 
where goods remain unſold; by venditioni eæponas. 16. — 
diſtringas againſt the late ſheriff, Jb. - motion to ſet aſide. 
Jb. — difference between erroneous and irregular judgments, 
and executions. 16. 402. —reſtitution on reverſing or ſetting. 
aſide judgments. 5. —levy under, when pleadable. 16. 
by elegit, what. 403. —when it lies. /6.—againſt whom. 15. 
after a year. 16.—in different counties. 404.—upon ſeveral 
judgments. 16. proceedings under ;—againſft the goods. 46. 
lands. 1þ.—notice of executing. 16.—inquiſition and re- 
turn. /b,—delivery of a moiety. 14.—ejeftment, {b.—evi- 
dence in. 14 —farthex proceſs on. {b.—after an eviction! 
1b. —intereſt allowed on, in enquiry. 405, 6.—by capias 
ad ſatisfaciendum, what. 406.—when it lies, [5,—againſt 
whom: 15. 407.—form of. 1b.—teſte and return. 26.— 
amendment. 408.—alias and teſfatum. 1b.—proceſs of out- 
lawry. 16.—priſoners on; — removal of, by habeas corpus. 
Ib. —when entitled to the rules of the priſon. zog. - day- 
rulet. 16.—beneſit of lords“ act. 409. &c.—how diſcharged 
under lords? act; — notice, petition, copy of cauſes, and 
- attidavit. 410.—rule of court, in town. 411.—country, 16. 
—examination. [6,—interrogatories, Ib. hen diſcharged 3 
Ib. —aſſignment of effects. Jb. when remanded ; 15.— 
groats. Ib. —how far conſidered as a ſatisfaction gene- | 
rally. 412.—after a diſcharge on the lords” act. 41 3.—de- 
fendanr's death. 16. —eſcape or reſcue. 414.—poundage on. 


16.—remedy for. 15.—againſt the ſheriff, when exceflive. 
 1b6,—entry of ſatisfaction. 415. 8 


lu. FEXECUTORS and ADMINISTRATORS, 


affidavit of debt by. 23. —arreſt in actions againſt. 26.— 


not entitled to the privilege of attornies. 40.—declarin 


upon general proceſs. 124.—giving warrants of attorney. 


160. 163.—pleas by or againſt, in abatement. 179.—in 
bar. 204.—puis darrein continuance. 308. 37 5.—bringin 

money into court, in actions by. 218.—ſet off, in i". Wi 
by or againſt. 215.—judgments againſt, of aſſets in futuro. 
231.—coſts in actions by or againſt. See tit. C 


ceedings by or againſt, on the 8 & g W. III. 8 
375, &c,—not affected by judgments, unleſs docketted: 
379.—cxecutions againſt. 395. 403. 407, : 


EXEM. 


- INDE x. 


EXEMPLIFICATION, 3 the great ſeal; 262. 
mode of obtaining, 263. | 
ExXIGI-FACIAS, writ of; 31. 
de novo. 32. 
EXONERETUR. See tit. Bail and Bail. piece. 
EXTENT. 392. 
EXTRA- COSTS. 343. | 
vian, coſts on replication of. 352. 


F. 


FALSE- Impriſonment, coſts in actions for. See tit. Cofts, 
Judgment, writ' of. 389. Return, action for. 87. 555. 
——changing venue in. 1 | 
FAVOUR, challenges to. See tit. Jury. 
FEES, action for. 95. 303. 365. 
FEIGNED- ISSUE, * on. See tit. Col. 
FEME-COVERT. 190. 
FIERI-FAC IAS, See tit. Execution. | 

fFeci, return of. 398. proceedings thereon. 40t. 
FINES, on original writs. 
FOREIGN-A TACHMENTS, plea of; 201. 

when a good anſwer to proceedings on award. 276. 
FOREIGNERS. 77. 153. 
FOREIGN- Judgment. 170. 

Money. See tit. Meney. ——Plea. 182. 
FRAUD, © 

in obtaining warrant of attorney. 159. — in contract, 

cannot be gone into, on executing inquiry. 174. — may 
be given in evidence on nen eff factum. 205. in ſale of 
oods, will not defeat execution. 393. | 

FREEHOLDERS-BOOK. 278. 
FRESH-PURSUIT, 
recaption on, muſt be pleaded. 207. 


FUGLITLVES. 26. 106. n. 215 
G. 


GAMING, | 
ſtatute of, when pleaded or given in evidence. 203. 205. 
houſe, action for keeping. 148. 
GENERAL-DAM AGES, 
cannot be ſet off, 216.— brought into court. 220. 
GENERAL-ISSUE. See tit. Pleas and Pleading. 
pleading, when allowable. 212. 
GLEBE LAND, not extendible on elegzr. * 
GLOD-JURY. See tit. Jury. 
GRO ATE, note for Ppayinent of, at. 
GUAKDIAN. See tit. Appearance and Infant. 


HABEAS- 


HABEAS. CORPUS. 
in civil caſes. g2.——c:m cauſa. 80. 81. 93. 109. ad 
reſpondendum. g3.— ad ſatisfaciendum. 93. 115. — 4 te. 
tificandum. See tit. Witneſſes.——howathe defendant may 
be removed thereby, into the cuſtody: of the marſhal. 93. 
408.——how long he ſhall remain there. 93.— for the re- 
moval of cauſes, from inferior courts ;: 16. when it 
lies, and when not. 94.—how returnable. 95. ts 
effect. I. in what caſes to be allowed, and in what 
not. 95. 96. return of. 96, 97. bail on; 98.— 
when and how put in, excepted to, and juſtiſied. 16. 
how far liable. 1b.——precedendo, JU. — declaration. 99. 
non: pros. 100. time for pleading. 133. | 
HUNDB.EDORS. 2. 12, 13. 
HUSBAND and WIFE, 

- arreſt of, upon meſne proceſs, 26. | | 
26. ſervice of proceſs on. 56. ſet off in actions by 
or againſt, 216. whether liable to attachment, for not 
performing award. 297. when the wife's goods may be 
taken, on an execution againſt the huſband. 395, 6, 


1 1 


proceſs of execution. 


EOF AILS, 168. 174. 248. 
ſtatutes of, and deciſions thereon. 335. applicable to 
the original writ. 336. warrant of attorney. 337.— 
declaration and pleadings, 1b. — iſſue and fmiliter, 1b. 
jury-proceſs. 338. — extended to judgments by default, 


et., 393% not applicable to criminal caſes, or penal 
actions. 45, | | 
|MMATERIAL-1SSUES, See tit. Mues. 
IMPARLANCE, | | 
what. 131.—general. [þ.——ſpecial; J. not allow- 


ed, without leave of the court. 1b. general-ſpecial. 15. 
hat may be pleaded or done after it. 16. 178. 181. 
185. may be alledged, by way of eſtoppel, 132.——in 
what caſes formerly allowed. 132. at this day. g, 134. 
——entry of, by bill. 260. not neceſſary, by original. 
| [b,——after plea. 229. | 
NFANTS, | 

at what age they may be outlawed. zo. muſt ſue by 
 trochein amy. 44. cannot inform on penal ſtatutes. 7b. 
——nmuſt defend by guardian. {6,-——mode of appointing 
frochein amy, or guardian, 45.—annexing copy of rele. 
io declaration or plea. 16. 45.——appearing by attorney, 
in what caſes aided. 336.——pleas by, in abatement 180. 
bar. 201. 203. 207,——warrants of attorney by, 


voidable. 


XN D K. 


INFANTS, | 
© voidable. 159,—coſts in actions by or againſt: See tit. Cf. 
executions againſt. 407. | | 
INF ERIOR-COURTS; See tit. Habeas Corpus. 
proceedings in, when amendable. 248;—new trials. 328, 
colts in. See tit, Coffs: I | 
INFERIOR-TRADESMEN, 
Coſts in actions againſt. See tit. Cos. 
INFORMAL- SSUES. See tit. Ius. 
INJUNCTION. 114. 119. 228, 229. 388. 
INQUIRY, Writ of, 
What. 168.—a mere inqueſt of office. 169. 
to whom directed. 169 form of. [5.—amended. 15. 169. 
return of, 16g.—when diſpenſed with, in actions on notes 
on bills. 140. 169.—in what caſes allowed, for ſupplying 
an omiſhon of the jury, at the trial; in guare impedit. 171. 
on a demurrer to evidence. 1b. 417,—> 
in actions againſt overſeers. 171. 
in what caſes not allowed;—in detinue. 17.1,—ereplevin, Il. 
when executed before chief juſtice, or judge of aſſize. 149, 
171.—motion for good jury. 140. 172. Ee 
notice of execufing : 16. | 
before Chief juftice, or judge of aſſize. 172. | 
ſhort notice. /5.—continuance. 173.—countermand. . 
time and place of executing. 172. 
when left at ſheriff's office. 173. 
notice of attending by counſel. 75. 
coſts for not proceeding to. 141. 173.—return of. 174. 
inquiſition on ;—rule for judgment. 173. | 
motion to ſet afide by the defendant. 140, 141. 
plaintiff, 173.—ſtamping 173,—taxing coſts. 15. 
want of, aided. 16.—new writ,” and ihquiſition ordered. I. 
. colts on, in treſpaſs. 350.—zCtions for words. 347, 8. 
INQUI1S{TION, 00 
upon outlawry. 35. writ of inquiry. See tit. Inquiry. 
feri facias, to determine property. 395. © 
elegit, and return. 404. 5 
INSOLVENT-DEBT ORS. . 231. 271. 
INSPECTING: BOOKS, &c. 140, 141, 
of a public nature. 187. — books of the ſeſſions. 16. 
and court rolls of manor. 14.—of a corporation. 188, 
of a private nature. 187.—rule for, when made, 188. 
on information. {b.—mandamus. Ib. 189. 
in action. 76, | | 
ſtaying proceedings on payment of. 157. 
INSURANCE. See tit. Policy of Tnjurance. 
INTEREST, EE i = 
when allowed, beyond the penalty of a judgment. 406. 
INT'L RLO- 


1 N D E * 


INTERLOCUTORY-JUDGMENT. See tit. Judgments. 
INTERROGATORIES. See tit. Witneſſes. 
on attachment. 140.—under lords? act. 411. 
JOINDER, in Action. 4. 
iRREGULARITY, 
in general, what. 146. | 
f when and how taken advantage of. 54. 146. 
in proceſs. 54 —ſetting aſide judgments for. 149. 167. 8 
new trials for. 328.— difference between irregularity, and 
compleat defect in proceedings. 148. 
ISSUABLE-PLEA, what, 136. 
judgment ſigned, for want of. 166. 
ISSUE-MONEY. See tit. Iues. 
paying into court. 141. 254, 5. 
iSSUE-ROLL ; 245. 
contents of. 245.,—numbering. 46. 
docketting and filing. 16. | 
entry of proceedings on, to judgment. 372. 
ISSUES, f 
upon a diſtringas, & c. 10, Il. 34. 130. 
5 Ks. 249.—in s 16. — fact. 716. 
triable by the record. 156.— country. 5. 
| ſeveral in one cauſe. 1b. * 
. of what term, by whom, and how made up. 16. 250. 
8 form of, by bill; 250. —-memorandum. 16. 
imparlance. 251.—by original; 16.— declaration. 7b. 
pleadings. 251.—after judgment of re/pondeas ouſter. Ib. 
how concluded, 251.—award of wenire facias. Ib. 
entry of ſuggeſtions. 252.—general; 256. 
delivery of. 15.—payment of iſſue money. 
ſpecial ; 249.—paper book, 250.—when made up. 252. 
delivery of. 254.—rule to return. 254. 
time for returning. 251. 5 
returning, and paying for the entries. 25 1. | 
ſtriking out ſpecial pleadings, and giving general 
iſſue. 254. FO | 
ſtriking out imiliter, and demurring. 254. 
proceedings thereon. 255, 
accepting and paying for. 255.—entering;z 1, 
rule for, when and how given. 256. 
when and how done. 256. 290.—by defendant. 256. 
immaterial, what. 333.—not cured by verdict. 715. 
informal, what. 15.,—aided by 32 Hen. VIII. c. zo. J. 
misjoining, aided by the above ſtatute. 337. | 
JUDGES-ORDER, | 
motion to ſet aſide. 141. make it a rule of court. 6, 
when final. 146.—how appealed from, 15,-enforced. 1b. 
report. See tit. New Trials, | 


| JUDGMENT-ROLL. 372, 3: | | 
LO- JUDG- 


lb. 


188. 


JUDGMENTS, 
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# 


* 


what. 342.—arreſt of. See tit. Arreſt of udgmònt. 
when and how figncd. 168. 342. 372. | 
entering, in what caſes necetlary. 372. | 
in what manner, and by whom done. 16. 372, z. 
after the death of parties ;—at common law. 373, 374, 
nunc pro tunc. 140. 150. 373.—by ſtatute; 4 5 
where either party dies, between verdict and judgment, 35. 
after interlocutory, and before final judgment. 378, 
after death of one of ſeveral parties. 380. 
after plainuff*s bankruptcy. 16. 
relativn and ettect of, at common law. 13. 
upon the ſtatute of frauds. 382. 
as to frechold lands. 381. —leaſehold property. . 
againſt defendant and his heirs. 376, 377. 
covenantees. 377.—purchaſers. 379. 
and mortgagecs. 379. &c.—when they bind the whole, 
or only a moiety. 477.—in cafe of bankruptcy. 178. 
docketting, what; and when, by whom, and how done. 
378. &c.—want of, when relieved againſt in equity. 81. 
—bringing in rolls of. 381.—conſequence of neg]leR, 382, 
- -regittering. 382.—amendment of. 382.—in abatement, 
for plaintiff ;—on iſſue in fact. 183.—law. 16,—defendan: 
184.—of cafſetur lilla, wel breve. 235. —in bar, — bor 
plaintiff : by confeſſion. See tit. Cognouvit Actionem.— 
default, what. 166.—uil dicit ;—for want of plea to decl:- 
ration. 166,—to new aſſignment. 165,—adapted' to nature 
of action. 16.—in abatement, in due time. 167, 8,—for 
want of ifluabie plea, after judge's order. [b.—paying 
money into court, on plea of tender, 1þ.—right delivery 
of plea. {b.—givicg oyer. 187.—rejoinder. 167, 239. 
joinder in demurrer. 146. 307.—paying for iſſue. 16. 254.— 
returning paper-book, 16.—in bar, for plaintiff, by de- 
fauli,—by 7:hi1 dicit ;—waiving. 167.—ſetting aſide, —fot 
irregularity; — motion for, when and how made. 130. 167. 
upon attidavit of merits. 16,—non ſum informatus. 166.— 
interlocutory where the action ſounds in damages. 107. 
on demurrer. I. ui lie record. 1bh.—on 8 & 9 W. III. 
c. 11. 168.—how figned. 15.—fina] ; 168.—how ſigned. 168. 
no rule ior judgment neceſſary. 15,—admiſſion of cauſe 
of action. 172.—within the ftatates of jeofails. 339,—0! 
wirrant of attorney; 149. 163,—how fipned. 263.—after 
award in plaintiff's favour. 140. 298. -n obftante veredicte; 
226 —in what caſes given. 333. motion for, when mace. 
240.—how it differs from a repleader. 333.—for defen- 
dunt ;—of neu pros. See tit. Nou-Pros,—nolle proſegui. 
231. —nontuit, motion tn fet afide. 140.—as in caſe of non- 
{uit ;—or'o13 and foundation of. 268,—in what caſes given, 
and in what not. 269. —at what time it may be moved for, 
in 
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UDGMENTsS, | . 


— 


in a town cauſe, 269. — country cauſe. 498. —rule for, af- 
fidavit, and notice of motion. 141. 141. 269.——making ab- 


ſolute, or diſcharging. 262. proceedings thereon. 15.— 


as in caſe of nonſuit ;—cauſes againſt. 270. 288.—abſence 
of material witneſs, &Cc. 270,—lnſolventy. {b.—cefet pro- 
cefſus. Ib. —peremptory undertaking, 16, — proceedings 
thereon. 16. 250.—coits on. See tit. C. —on demurrer. 
140, 141.—for plaintiff; in abatement. 259.— bar. 16.— 
interlocutory. 168. 259.— final. 16.—to, or counterplea of 
oyer. 186.,—to evidence. 317.---0n rl fiel record ;—quod 
perfecit recordum. 262. —defecit de recordo. Ib. —in abate- 
ment. 263. —interlocutory or final. 264, —on ſpecial ver- 
dict, motion for. 140, 141. —-writ of error, motion for. . 
on bill of exceptions. 315. of repleader, 333, 334.—in 
ejectment, motion for, againſt caſual ejector. 141.-1n ac- 
tions againſt executors and adminiſtrators. 231.—inſolvent 


debtors and fugitives. /6.—erroneous, and irregular, in 


JUR 


what caſes a juſtification. 402. 
ATA. 289. 331. 


|UR{SDICTION, 


UR 


pleas to. See tit. Pleas and Pleading.— different kinds of, 
and when claimed or pleaded. 176. | 

V, Trials by. See tit. al., | 
qualifications of. 273, 311.—proceſs ;—venire facias, what. 
27 3.—hiſtory of clauſe of i/7 prius. 272.—when iflued. 274. 


_—after diftringas. 275.—diftringas, what, 274.—alias and 


pluries. 275. —to whom directed ;—ſheriff. 275.—coroner. 
276.—eliſors. /6.—where an impartial trial cannot be had. 
14,—in Wales. 14. —Berwic upon Tweed. 16,—countv 
palatine. JUb.—mittimus. 16,—form of; 276. — tam a 
triandum, quam ad inquirendim. Ib. by proviſo, 16.— 
teſte and return. 276.—ſuing out, and ſealing. 276.—for 
ſpecial jury, 281.—0n trial at bar. 303, zos —new trial. 
331.—in what cafes aided, by ſtatute of jeofails, 337. 


common ; 276. — how nominated, ſummoned, and returned. 


1b.-good jury, 140. 172. 278.—ſpecial ; 267,—what, and 
how nominated. 278.—origin and hiſtory of; —on trials at 
bar. 277. 393.—in other caſes. 279.—ftatutes reſpecting. 
279, 230,—colts of. 272. 280.— motion and rule for. 140. 


141. 280,—nominating and reducing. 280.—ſummoning, 


in London. 282.—notice to, on trials at bar. 303, 304.— 
once appoioted, cannot be changed. 275,—views by 
in what caſes allowed. 231.—ſtatutes reſpecting. 282.—con- 
itruction of, 282'—motion for, and when of courſe or not. 
140, 141. 282,—rule for, and proceedings thereon. 282, 


challenges of; 30S.—to the array. 309.—polls. 16. —propter 


honorts reſpettum. 16.—gefetium. 16.—affectum, 311.,—prin- 
cipal. 15,—0 favour, 15,——triers. 16, 311,—delitum. 311. 
EO vel 


1 * 5 f K 
JURY, 


That common law. 73. —by ſtatute, 16. 312. -wih. 


drawing juror. 312.—coſts on. 222. 312.  —withdrawiry 


from the bar; 317, 318.—what they may take with then, 

16. —miſbehaviur ot, ground for new trial. 328,—qhjec. 
] tions to, or mode of returning them. 174. 
JUSTICES: | 

of aſſize. 301.—in eyre. 15.—of the peace, venue in 2. 

tions againſt. 6.—may plead the general iſſue. 233, 4. 

bringing money into court. 221, 2.—coſts in actions again. 

See tit. Coſts. 


JUSTIFICATION, 

matter of, muſt be pleaded in treſpaſs. 203. 
* 

KING, 


has a right 1 to demand trial at bar. 302. though out of the 
common courſe. 305, 6.—his Penny of execution. 392. 


L. 


| LACERAVIT. 35r1- 


LANDLORD, | 
his claim for rent, under an execution. 395. Kc. how en- 


m_ 398.—remedy by diftreſs, in cate of bankrupt 


* 397+ 
LATITAT, See tit. Proceſs. | 
how 5 conſidered as commencement wo ſuit. 100. 


LEASES, 
in what caſes ſeizable, under an execution. 393.—hov 2. 
ſigned by the ſheriff. 394.—of expelling the leflee. 16. 395: 


LEVARI-FAC1AS. 35. 
LiBELS, 


changing venue, in . for, 192. 


LIBERUM-'YENEMEN TUM, . 


may be given in evidence, on the general iſſue. 203. — 
ed with not guilty. 208 —plea of, 237. —need not be ſig! 


ed or filed. 213. —iſſue on, by whom made up. 249. 


LICENCE, 
muſt be pleaded in treſpaſs. 203. 


LIEN, 
for balance of attorney! s bill. 370, 1, 2. 
LIMITATIONS, Statute of. 4. 103. 
| LORDS-ACT, See tit. Exceatien, 
judge's order under, ſinat. 146. 


LUNACY, 
may be given in evidence, on non cf factum. 332. 


voire dire. 311 —ſwearing 3 311.—after view. 15 —taleſmen, 


MALE 


MI 
MC 


1 * x 


M. 
MAL E. FE ASANCE. z. 
MANDAMUS. 189. 269. 339. , 
MARKET-OVERT. 206, | 
MARRIAGE, 


when a revocation of warrant of attorney. 162, 
MARSHAL?S-Acknowledgment. 115.—book. $2. 108. 115. 
MASTER'S. Report, motion for. 140. 149. 

MAYHEM, damages for. 324. | 

MELIUS-INQUIRENDUM. 36. 

MEMBERS of the Houſe of Commons. 2. 9, 10. 14. 24. 

| executions againſt, . 45. | | 
MEMORANDUM, what. 250, 

reaſon for, and different kinds of. 7b. 251.—general, to 

what time it relates. 103.,—how controuled, or rectiſied. 

1h; "106: - | | 
MISBEHAVIOUR, 

of party or jury, good ground for new trial. 328. 
the WW MISCONTINUANCE, 169. | 125 
. aided by ſtatute of jeofails, 334. 

MISCONVEY ING of proceſs, 
aided by ftatute of jeofails. 334. 
MISDIREC TION, See tit. New Trials, 
MIS ERICORDIA, 
want, or wrong addition of ,aided, 383. 
en- uus FEASANCE. 3. | a 
up- MIS JOINDER. 228. 
MiSNOSMER, | 92 | 
pleas in abatement of; 180,——mode of beginning and con- 
cluding. 182.—not material after judgment. 477. 
ME ISPLEADING, 
* 2. aided by ſtatute of jeofails. 333. | 
395+ MIII IM Us, See tit. Certiorari and Mittimus, 
to a county palatine. 275. 
MONEY, bringing into court; 
origin of. 218.—in what caſes allowed ;—in afſumpfit. 219. 
covenant, aig. &c,—in debt for rent. 219.—on bond. 156. 
lead- on policy of aſſurance. 219,—in actions by executors or 
figt- adminiſtrators. Jb.—againſt juſtices of the peace. 220,— 
officers of the exciſe or cuſtoms. 1hb,—in what caſes not 
allowed; in actions for general damages. 220,—upon ſe- 
veral counts or breaches, 220,—coſts on taking it out. 220. 
motion for when and how made. 141. 220.—paying it 
in. 220.—on a plea of tender. 219,—rule for, when and 
how drawn up. 220.—on payment of coſts. 1b. 221.— 
how far an acknowledgment of the right of action. 221. 
hen brought in ;—cannot be recovered back. 221.— 
taking it out of court; /b.—a waiver of irregularity ig 
att G g | bringing 
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I DB & x. 
MONEY, bringing into court, 


bringing it in. 219,—1 
taxing and recovering coſts. /5,—proceeding further; 222. 
conſequences of. 16,—coſts. [b.—foreign, value of, how 
aſcertained. 159,—in the ſheriff*s hands, may be taken in 
execution. 394. N 
MORTGAGEE, . 

ejectment by, ſtaying proceedings in. 159,—how far af. 
feed by judgments. 378. 383, 4. | 


what. 139.—of a criminal nature; 16.—for an attachment. 


16.—of a civil nature; on behalf of plaintiff. 140,—de. 
fendant. 140.—in ejectment, &c. 141. —when and how 
made. 141, &c.—notice of. 142. 271.--courle of proceed- 


ing on, and time for hearing. 145.—when to be made pe. 


reemptorily, 139. 145.—coſts on. 144. | 
MUTUAL-DEBTS, See tit. Set of. 
arreſt for balance of. 19, 
| N. 
NE-RECIPIATUR. 267. 303. 
NEW-ASSIGNMENT. See tit. Pleas and. Pleading. 
| plea of not guilty to, need not be ſigned or filed. 213. 
—iſſue on, by whom made up. 249.—coſts on plea of not 
guilty to. 353. . 
NEW-'TRIALS, | 
origin and neceſſity of. 326. 7.—in what caſes granted; 
328.—in ejectment. I. —after trial at bar. 16. 307,— 
nonſuit. 328.—concurring verdicts. 16.—in inferior court. 
Ib. —after ſpecial caſe, defectively ſtated. 324.—grounds of 
moving for ;—want of due notice. 329. — miſbehaviour 
of prevailing party. 16.—jury. 15, —abſence of parties 
ar witneſſes. 330,—diſcovery of material evidence, after 
trial, 76. miſ-direction of judge.  /þ,—error or miſtake 
of jury. 330.—in a penal, hard, or trifling action. 16,— 
where the defence is unconſcionable. 16.—for exceſſire 
damages. 16.—ſmallnefs of damages. 331. — cannot be 
hed; for one of ſeveral defendants. 331.— part of the cavie 
of action. 1{b6.—motion for, when and how made. 331. 
not allowed, after moving in arreſt of judgment. 332.— 
athdavit in ſupport of. 16.—judge's report on. 16. 330. 
—rule for, aud proceedings on, to new trial. 331.—colts 
on. See tit. Coffs. 7 5 
NIENT-DEDIRE. 252. 
NIL DEBET, 201. | | a 
” a met nullity in aſſumpfit. 166. What may be given in 
evidence on. 202. | 
N!D-DI&Cl't, judgment by. See tit. Fudgmeny. 
NiL-HAELUiL iz Teuemcntis, plea of. 202. 


NISl- 


n diſcharge of the action. 40 


My — — 


Ne 


in 


| I NF . 

NISI-PRIUS. „ 
clauſe of, in jury-proceſs. See tit. Zury-proceſs,—order of. 
See tit. Arbitration. record of, what. 289.— contents of; 

Ib. 250.—Placita's 289. —FJurata. 1b. 289.—Sciendum. 289. 

by whom and how made up. 290.—ſealing. and paſſing. 
16. 256, 7.—in London and Middleſex. 290.—at the aſſizes. 
1. muſt be paſſed again, but need not jn general be re- 
ingroſſed, for new trial. 331.—amendment of. 246.—trials 
at. See tit. Trials. | 

NOLLE-PROSEQUI, 227. TED: 
what. 228.—on plea of coverture, &c. 16.—of the whole, 
or part of cauſe of action. 15 —where there is a demurrer 
to part, and an iſſue to other part. 229.—in actions againſt 
ſeveral defendants. 230. 321.—coſts on. See tit. Ce. 


NON-ASSUMPSIT, 201. 


wWhat may be given in evidence on. 16. 202. 

NON-DAMNIFICATUS, plea of. 203. 

NON-DEMISIT, plea of. 202. 

NON-DETINET, 201. | 
v bat may be given in evidence on. 202. 

NON-EST.- FAC TUM, 201. | 
what may be given in evidence on,—in covenant. 202,— 
debt on bond, or other ſpecialty. 203—ſpecial, myſt be de- 
livered. 213.—need not be ſigned. 15.—iflue on, by whom 
made up. 249. | 

NON-FEAZANCE. 3. 

NON INFREGIT-CONVENTIONEM ; 
when a bad plea. 202. | 

NON OBSTANTE-VsREDICTO. See tit. Fudgments. 

NON-OMIT'TAS. See tit. Proceſs, 

NON- PROS, | 

judgment of for not adjourning eſſoin. 9. 130.—on re. 

moval by habeas corpus. 100.—recordari facias loguelam, IB. 
—for not declaring, 128.—by original 120.—bill. 126. 
in joint action. 129. — regular or irregular. 129.—replying 
& c. 238.—entering iſſue. 255. 268.—coſts on. See tit. 
Ceſts.— motion to ſet aſide. 140. —arreſt after. 20. 5 

NON SUIT, Ez 1 
origin and hiſtory of. 318. —for what cauſes. 75. defect 
of evidence, in a particular county. 15. —advantage of 
318. —can only be at the inſtance of defendant. 16.—in 5 
action againſt ſeveral defendants. 16. —damages on, in re- 
plevin. 319.—rule for judgment, not neceſſary on. 426. 
new trial after. 327. — judgment on. See tit. Fudgments 
as in cafe of nonſuit. See ſame title,—ſtaying proceed- 
ings on judgment, pending error. 150. 

NON-SUM-INFORMATUS, 

judgment by. See tit. Judgments, 


„ N 


: N DK 
NOT GUILTY, 


a good plea in debt on ſtatute. 166.—in treſpaſs or caſe, 


201, —what may be given in evidence on. 204. 
NOTICE, | Z 1 | 
on proceſs, to appear ;—when neceſſary. 54.—its dire&j. 
on. 1b.—form. 15.—irregularity in, {b.—to plead, 126.— 
after four terms. 124.—of ſet- off. See tit, Set-. —tri- 
al. See tit. Trials. — want of, good ground for new trial. 
326.—of inquiry. See tit. Iaquiry.—need not be given of 
executing elegit.—to produce deeds or writings, &c. 
286, 6 —of motion. 142. 270.—of judgments, what, and 
when material. 379, 380. 
NULLA-BONA, return of; 398. 
NUL-TIEL- RECORD, | 
plea of; 185. 201.—how concluded. See tit. Pleas and 
Pleading.—what may be given in evidence on. 203.—muf 
be delivered. 213.—need not be figned. 16.— amendmentz 
allowed after plea of. 243.—iſſue of; 24.—by whom made 
up. 16.—how triable, 26.—proceedings on ;—notice or rule 
to produce record. [5.—continuance of. 14.—proceedings 
on iſſue of ;—obtaining exemplification under great ſeal, 
262,—judgment on. See tit. eee ee, Arad be⸗ 
tween a diſcontinuance and reverſal of judgment. 263. 
NUNC-PRO-T UNC. See tit. Judgments. | 


O. 


OFFICERS of the court. See tit. Atrornies, &c. 

ORDER of Nz# Prius. See tit. Arbitration. 
motion to make it a rule of court. 140. 

ORIGINAL-WRIT, 
what. 1.—when it lies. 15.—benefit of proceeding by. 2. 
—divifions of. 2. 5.—form. 5.—direQion. 4.—teſte and re- 
turn. 7, 8.—when aided, or amendable. 8. 246, 333.—!t 
ceſſary, for proceeding to outlawry. 29,—need not be te. 
peated, in the declaration. 122.—oyer of, cannot be dt. 
manded. 185. 

OVERSEERS, „ | 

inquiry of damages, in actions againſt. 171. 

OUTCLAWRY, in civil actions, what; 30. | 
in a ſeparate or joint action, 30. 119. 123.—forfeiture upon. 
30. women waived, zo. upon meſne proceſs, 16.--fnil 
proceſs. 3t.—writ of exigi facias. [b.—allocatur exigent, 
31,——proclamation. {6.—proceedings on the exigent, 3. 
arreſt, 16.- voluntary appearance,—/7,—hail. [6.—Jv%z 
ment of outlawry, or waiver. 32.—capias utlagatum, ge 
ral or ſpecial; 33.—form of the general writ. ' /b,—p'c 
ceedings thereon, 4 —Mall. 14.—bail-bond.. 34.— fon 
of the ſpecial writ. 35. proceedings thereon. 16. —inqu, 


ſition. 36.— return. 46. —tranſcript into the exchequer. “. 
| enditis 


proceedings thereon. J. 
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| IN DBB. X. 
OUTLAWRY, | 
wenditioni exponas. 1b.—ſcire facias. [b.—levari facias. I. 
bill of diſcovery, | &c. /6.—how to obtain ſatisfaction, 
from the outlaw's property. 36, 37.—of reverſing it, by 
writ of error or motion. 37. 139.—appearance. 31.—bail. 
35,—coſts. See tit. Cofts.—reftitution. 38.—declaration 
after. 38. v.—plea of, 333. 183.—after the laſt continu- 
| ance, 306. 308,—after judgment. 408. 
OYER, 8 | | | 
of deeds, &c. in what caſes demandable ;—by defendant. 
184.—plaintiff. /b,—by and of whom demanded. 184.— 
cannot be diſpenſed with by the court. 
ry to be demanded during the ſame term. 184.—of re- 
cords; 26.—original writs. 122. 185.—meſne proceſs. 15. 
demand of, at what time to be made. 131. 186.—inſiſt- 
ing upon. 186.—conieſting. J6.— 0 ſettled time for plain- 
tif to give it. 186.—party of whom demanded muſt carry 
deed, &c. to his adverſary. 184.—in what time it muſt be 
given by defendant. 186.—judgment for not giving it. 186. 
—ſetting forth the whole deed, &c. 166.,—what uſe may 
be made of it in pleading. 186.—time to plead or reply 
after, 134. 186. | | | 


P. 
PAPER. BOOK. See tit. ſes. 
PARISH-OFFICERS, 
coſts in actions againſt, See tit. Cotes. 
PAROL-DEMURRER. 180. 
PARTICULARS, bill of. See tit. Bill of Particulars. 
PARTNERS. | | 
pleas in actions by or againſt. 180.—ſet off in ſame, when 
allowed. 216,—executions againſt. 394. 
PAUPERS, what. 356. | | 
not entitled to iſſue- money. 254.—may have trial at bar. 
302.—coſts in actions by. 354. 
PAYMENT, | „„ 
of money into court. See tit. Money.—when pleaded, or gi- 
ven in evidence. 201. 203. — without acquittance, how 
pleaded at common law. 356. 
PEERS, and MEMBERS of the houſe of COMMONS: 45. 
may be proceeded againſt by original writ, or bill. 2. 45. 
cannot Caſt an eſſoin. 6,,—proceſs againſt, by original. 
5 cannot be arreſted. 8. 24 bill againſt, what. 45. 
its conclufion. 16, how filed. 15. of the proceſs 
thereon. 14 form. 45. teſte and return. 16. ap- 
pearance, 76. declaration. 16, cannot be taken in 
evecution. 45. 407. — liable to attachment, for contempt 


of preceſs. 287. 
ä | PENAL- 


1b.—when neceſſa- 
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PENAL-ACTIONs, 935 | 2, 
where laid. 6.—arreſt in. 16.—may be commenced by lan. 
tat. 103.—compounding. See tit. Compounding Penal 4:. 
tions. ſtaying proceedings in, on payment of the penalty, 
156,—0n other grounds. 147. &c.—till ſecurity be given 
for coſts. 151. &c.— double pleas not allowed in. 2079,— 
amendments in, at common law. 245, &c,—by adding 
continuances. 227,—not within the ſtatutes of amendments, 
246.—lords' act. 401.—ifſue-money in. 254.—judgment 
in, as in caſe of nonſuit. 269,—damages in, not recover. 
able by common informer. 319.—colſts in. See tit. Co,. 
—within'the 32 Hen. VIII. c. 30. 339. | | 
PENALTY, FR . 
ſtaying proceedings, on payment of. 156.—pleas in debt 
for. 202.— cannot be ſet off, 216. . N 
PEREMPTORY UNDERTAKING. See tit. Judgment as 11 
caſe of Nonſuit. 5 „„ 5 
PERFORMANCE, | | 
when pleaded, or given in evidence. 202, 
PER-MINAS, © © | | . 
muſt be pleaded in debt on bond. 203. 
PERSON, | | | | 
pleas in abatement. See tit. Pleas and Pleading. 
PLACITA. 289, wm 5 
PLEAS and PLEADING, | ; 
time for;—upon an attachment of privilege. 43.—4 bil 
againſt attornies, &c. 44.—priſoners in the cuſtody of the 
marſhal. 69. 140.—ſheriff, &c. 1 e 0 a habeas corpus 
132.—by original writ, or bill in treſpaſs formerly. 132. 
—at- this day; when the plaintiff declares abſolutely. 132. 
de bene ee. 133.—after an imparlance. 134.—four terms. 
Ib. — changing the venue. 1b. —demanding oyer. 16.— 
amending the declaration. 16. judgment of re/pondect 
ouſter. 183.—to the juriſdiction. 181,—in abatement. /. 
—obtaining further time to plead. + 134.—motion for. 
140.—a month what. 134.—general order of pleading. 
175.—pleas to the juriſdiction ; 16. —in local actions. J 
ejectment 1756. —tranſitory actions. [h.—when to be pleaded. 
131. 181. — mode of concluding. 192. —muſt be pleaded in 
terſon, and only with half defence. 180. —in abatement; 
to the perſon of plaintiff. 179.—defendant. 131. 179 
count. 180'—writ. 1bþ.—form of. Ib. —action of. 1b.—g* 
neral requiſite of, 181.—may be pleaded by attorney, and 
with full defence. Ib. —beginning and concluding. Ib- 
when to be pleaded. 131. 181,—muſt be verified by affda- 
vit. 131, —ſigned and filed. /6.—replying or demurring » 
J6.—judgments on. See tit. Fudgments. - time to plez 
after judgment of re/pondeat cuſter. 183 —in what caſes? 
ſecand plea in abatement is allowed. 16.—in bar, _ 


. 


IN DFB 
PLEAS and PLEADING, | 


201.—grounds of defence on,—in actions upon contracts, 
1b.—for wrongs. 16.—in denial,—of the whole cauſe of 
action. 202.—a part of it. /5.—confeilion and avoidance 
by matter precedent. 15.—ſubſequent. I. by way of 
eſtoppel. 1b.—what is aided, or waived by. $: 42.—general 
- iſſue, what. 201,—when proper to be pleaded. 16.—what 
may be given in evidence under it; in afſumpfit. 1b.—co- 
venant. 202.—debt on ſimple contract. 203.—bond, or 
other ſpecialty, 204.—record. 16.—detinue. 1b.—treſpaſs 
to perſons. 15.—perſonal property. J6.—real property. 16. 
—againſ juſtices, &c. 1{b.—caſe. /b,—pleas amounting to. 
205.—of colour, —implied. 205. =expreſs. Ib. —engroſſing, 
entering, and delivering. 213.—need not be ſigned. 16.— 
waiving. [5.—withdrawing, to plead it 4e nowe, with a no- 
tice of ſet-off, & c. /b.—in afſump/it. 180.—covenant. 15.— 
debt on ſimple contract. 202.— for rent. 1b.—oui tam. 16. 
for a penalty. /b.—on hond, or other ſpecialty. 203.—re- 
cord. 16.—detinue. 16. —treſpaſs. /6.—trover. I. —action 
for words. 204. —eſcape. {6,—muſt be ſigned and filed. 
213.—what pleas need not, but may be delivered. 46.— 
ſtriking out, and giving general iſſue. 136. 213,—rule to 
abide by. 141. 205.—fingle or double ;—at common law. 
202.—by 4 & 5 Ann. c. 16. 16,—determinations upon this 
ſtatute. 212.—motion for, and rule to plead ſeveral matters. 
136. 208.—coſts of double pleading. 208.—in general, 
their qualities and conditions. 209.—general pleading, in 
what caſes allowed. 210.—concluhons of. 211.—what are 
iſſuable. 134.—ſearching for. 213.—adding. 135. 214. 
amending. See tit. Amendment. re plication ;—in denial. 
229.—of the whole plea. 232.—a part of it. 1þ.—with a 
traverſe. [b.,—what it is, and when neceſlary, 233.—rules | 
reſpecting it. 46. 234, &c.— confeſſion and avoidance. 234» = 
&c,—by matter precedent. 54,—tubſequent, 1b.—by way 
of eſtoppel. 227. 233. 234.—qualities of. [4,—muſt be 
conſiſtent with declaration; 1b.,—departure, what, [b,— 
inſtances of. 233.—as to time and place. 1b, 234. how 
taken advantage of. 46. —by way of new aſſignment ; 232. 
—its general nature. 16.—as to time. [5,—place. 2 33.— 
other circumſtances. 235, &c,—ſhould be certain. 73.— 
pleas to. 16. —mode of concluding. 238.—concluſions of. 


8: 230.—when delivered or filed. 237.—ſigned. 16.—rejoin- 
af vers ſur-rejoinders, rebutters, ſur-rebutters, &c. 1b. 238. 
26  —amendment of pleas, replications, &c. 243, 308.—plea 
4 or replication bad in part, is bad in toto. 239.—of nul tiel 
gt record, how concluded. 1b. 261, &c.—rejoinder to. 262. — 
far pleas puis darrein continuance ;—what. 306. 376.—when, 
1 and in what caſes, pleadable. 16.—in abatement. 306. 371. 
peremptory, 306,—concluſion of. 15.—in bar. 16,-form 


of, 


| {NB E X 
PLEAS and PLEADING, 


of, at the aflizes. IB. —concluſion of. 15.—waive a former 


bar. 16.—muſt be certain. J6.—how reſtrained. 397.—pro- 
ceedings on. J5.—other pleas pleadable at niff prius, J6.— 
| pleadings cannot be objected to, on demurrer to evidence, 
315.—what defe&s in pleadings are aided, after verdict, at 
common law. 331, &c.—what defects are amendable. See 
tit. Amendments.—cured, as matter of form by, ſtatutes of 
jeofails. 334.—repleader; 327.—when granted, 333.—rule; 
reſpecting. 1b.—ifſues on, by whom made up. 249.—how 


it differs from a judgment nen obſtante weredifto. 334.— 


pleading in /cire facias, on the 8 & 9 . III. c. 11. 66. 
76 A * 


3 

PLEDGES, | 

by original. 10.—bill. 126.—want of aided. 

PESNE-ADMINISTRAVIT. 103. 125. 231. 5 

PLURIES, Writs of. See tit. Proceſs, Execution, and Jury Pri. 

PRE) | 

POLLS, challenging. See tit. Jury. 

POLICY of INSURANCE, 

actions on ;—changing venue in. 181.—bringing money 
into court. 219,—conſolidation rule, what. 198.—hiſtory 
of 15,—terms unpoſed on defendant. 46. motion for leave 
to take out execution, after verdict for plaintiff. 140. 197, 
380. —what not. 198.—coſts allowed in, where the rule 
had not been entered into [4.,—evidence of intereſt, on ex- 
ecution of inquiry. 174. CEN; | 

POPISH RECUSANCY. 174. 

POSTES4, Cl tl | 
what. 325. —when and by whom entered. 15.—ſtayed in 
officer's hands. 223.—new one ordered. 225.—amendment 
of. 246. 319. 223.—ſtamping. 341.—muſt be brought in, 
before motion in arreſt of judgment, &c. 340,rule for 

bringing it in. 76. | Es | 

POST-TERMINUM. 38r. 

POUNDAGE. See tit. Execution. 

POWER of ATTORNEY, 

to demand money on award. 298. 

PRAMUNIRE. 179. 

PRISONERS, how bailed. 57. | 

giving warrants of attorney. 160. proceedings againſt; 

on a removal to or from the Fleet, or priſon of an inie- 
rior court; before declaration. 192. aſter declara- 
tion. 16. in cuſtody of the marſhal, previous to the 
plea ; bill againſt 102. time for declaring, on a te- 
moval or commitment. 103. on a ſurrender, in dis- 
charge of bail. 16. further time. 119 ——mode 0 
proceeding, by the ſame plaintiff, for the ſame cauſe 0! 
ation, 104. upon an attachment of privilege, or pro- 
| | | | ces 


PRI 


ferent cauſe of action. 16. 


408, &c. 


r TR 


SONERS, 


ceſs in treſpaſs. 1þ.——by original writ [54.——for a dif- 
when and how chargeable, 
by the ſame plaintiff, or a third perſon. 16. in term. 16. 
vacation. 18. rule as to detainer. 1. — time for 
pleading. 6. in cuſtody on a criminal account, cannot 
be charged with a civil action, without leave. 16, — in 
cuſtody of the ſheriff, &c. previous to the plea; 105. 
by the ſame, or a different plaintiff. 109.——time for de- 
claring. 15. further time. 116. 129. mode of de- 
claring. 119. affidavit of the delivery, &c. 13. — times 
for appearing, and pleading. 129.— demand of plea, &c. 
16. 
to the plea; notice of trial to turakey, gdod. 265. 
excuſed from payment of iſſue money. 267. times for 
procceding to trial on final judgment, and charging them 


in execution. 128. - mode of charging them in execution. 


46. in the king's bench priſon, J 
16. in the Fleet. 129. 
court. 16. new charge unneceſſary, on plaintiff's death. 
129. when and how diſcharged, from the cuſtody of 
the marſhal or ſheriff, &c. for not proceeding in due time, 
&c. 129,—cauſes fo prevent their diſcharge. 131. 


in a County-gaol. 


conſequences of being ſuperſeded, or ſuperſedeable. 141. 


in what caſes intitled to the benefit of the lords? act. 
when and how diſcharged under it. 409, &c, 
removal of, by habeas corpus ad teſtificandum. 287. 


PRIVILEGE, 226. 


of parliament. 9. 29.—perſons. 24.—place. 31.—attornies, 
&c. 41.—how pleaded. 30. (b.) 179.—in what time. 131, 


PRIVITY of Contract. 7.—Eſtate. 10. 
PROCEDENDO. 147. vee alſo tit. Haheas Corpus. 
PROCEEDINGS, letting aſide and ſtaying. See tit. Setting 


aſide and ſtaying Proceedings. 


PROCESS, 


by original; —ſummons. 7. 9. 122,—attachment. 8. 9. 122. 


diſtringas. 8. —iſſues. Ib. how far affected by the ſtatute 
12 G. I. c. 29. 20. againſt peers, and members of the 
houſe of commons. 11.—againſt corporations 12. —hun- 


dredors. 16. —capiat. 12.—[alias, pluries, teflatum, non omit- 


tas. ] cafias. 12, 13. —teſte and return of. 12, 13, 14.—in 
what cates void. 3i.— upon the bill againſt peers, &c. 45. 
in tretpaſsz—attachment. 45, bill of Middleſex. 46,— 
{alias, pluries] bill of Middlejex, 1b.—laitat. 46.—[ alias, 
pluries,) capias. Ib.—rom omittas. 48.—in what manner 
ilued. {5,—by whom figned. IS. —- When ſealed. [b.—pre- 
cipe, & c. 16,—form of. 49, 50.—ac-etiam. 49. —againſt 
bail. /5.—need not be in à plea of treſpaſs. 50.—ſhould 
correſ pod with the previous proceſs, 46.— direction. 16. 


teſte. 


in cuſtody of the marſhal or ſheriff, &c. ſubſequent 


in the priſon of an inferior 
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E 
PROCESS, 


teſte. 51,—return 52.—indorſement of the FI 53 —ſum | 


ſworn to. [6.—attorney's name. 54.—notice to appear, 1;, 
— irregularity. 55.—motion to quaſh. 141.—amendment, 
49. 51. 203.—ſervice of a copy of in what caſes. I. 
of what proceſs. J. —by whom. 56. —when. 1þ.,—where, 
Ib. —how. 16,—againſt huſband and wife. 154,—when en. 
tered on a roll. 66.—contempt of. See tit. Attachment, — 
for bringing 1 in the jury. See tit. Jury Proceſs.—of execu- 

tion, See tit. Execution. | 

PROCHBIN-AMY. See tit. Infant. 

PROCLAMATION, writ of. 32. 

PROHIBITION, 

| itſues in. may be made up by ht. 258.—trial by 

proviſo in. 268.—coſts in. See tit. Coffs. 

PROMISSORY-NOTES. See it. Bills of Ce and Pri. 

| miſſory Notes. | 

PROTECTION. 179. 

PROVISO, trial by. See tit. Tr7als. 

Ps 5 CONTINUANCE. See tit. Pleas and Plas. 


55 * 


PURCHASERS, 

| how far affected by judgments. 378, 9. &. 
1. 

QUAKER, 


his affirmation not ſufficient to ground attachment. 98. 
QUARE-IMPEDIT, 
inquiry of damages in. 170.—iſſues in, may be made up 
by defendant. 256.—trial by proviſo in. 268 —coſts in. 
See tit. Cos. 
QUI TAM ACTIONS. See tit. Penal Actions. 
QUO WARRANTO. 329. | 


R. 


REBUTTERS. ou. tit. Pleas and Pleading. 
RECAPTION. 28. 109. 
RECOGNISANCE. See tit. Bail, and Debt on | Recognizanc 
RECORD, See tit. Nul iel Record. 

of Ni Prius. See tit. Ni Prius. | 
RECORDARI-FACIAS-LOQUELAM. 101. 
RECOVERY, for ſame cauſe, 

when pleaded, or given in evidence 148, 9, 50. 
REFERENCE, See tit. Arbitration. 

how far a ſtay of proceedings. 148. 238. 
REGISTERING JUDGMENTS. See tit. Zudgments. 
REIOIND ERS. See tit. Pleas and Pleading. 
RELEASE, 

when pleaded, or given in evidence, 202, 203. after tie 

laſt continuance. 326, 

RELIC Tä- 


the 


N 4 
ELICTA-VERIFICATIONE, See tit. Cognovit Actionem, 
EMANETS. 267. 305. 55 55 

ce.oſts on. See tit. Cg. | 
REMIT TITUR, of damages. 321. 
record, when neceſlary. 380. 


RENT, | 


ſtaying proceedings on payment of. 156, 157.—payable 
under an execution. 396, c. 1 1 2 
RENT- CHARGE, extendible on elegit. 
SEC, not extendible. 15. | 
REPLEADER. See tit. Pleas and Pleading. 
REPLEVIN, 122. Mu 
ſtaying proceedings in. 158.—ſet-off not allowed in. 216. 
avowant in, cannot diſcontinue. 228.-—move for judgment 
as in caſe of a nonſuit. 268.—iſſues in may be made up 
by defendant. 210.—trial by proviſo in. 267.—damages 
in. 170. 319.—coſts in. See tit. Ce. —of double plead- 


Ing. 209. | 
REPLICATIONS. See tit. Pleas and Pleading. 
REPORT. Sce tit. Maſter's Report. 
when the ſheriff may return it. 59.—when not. 46.—plain- 
tiff's remedy thereon. 16. 80. 139.—fine, &c. 61. 5 
RESIDENCE. of Plaintiff, calling for. 151. 
RESPONDE AT- OUSEER, See tit. Abatement. 
judgment of, in what caſes. 183. 
RESTITUTION, on Outlawry. 34. 40. 
RETURNS of Writs. See tit. Execution and Sheriff. 
RETRAXMIE: 33h oo Eon 
REVERSION, extendible on elegiz. 406. 
REVOCATION, of power of Arbitrators. 292. 
RIENS ex ARREARE, plea of. 202. 
RULE for Judgment. See next title, 
RULES, 5 
abſolute in firſt inſtance. 139. &c.— requiring only coun- 
ſel's ſignature, /h.—by content. /b5,—to anſwer matters of 
affidavit. 140.—cannot be moved for, the laſt day of term, 
144.—to ſhew cauſe; 145.—drawing up, and ſerving. 144. 
—how far a ſtay of proceedings. /4.—ſhewing cauſe againſt 
1b.—making abſolute. /4.—ſtanding over, and enlarging. 
16,—openirg. 146,—amending. [b6.—when to be brought 
on peremptorily. 141. 146,—coſts of, 145.—to return 
writs. 86 —bring in the body. 87.--declare. -122.—for 
further time. 123.—plead. 138.—reply, when and how 
given. 227,—atter four terms. /5.,—tfor further time. 227. 
—plead to new aſlignment. 2438.—rejoin, ſur-rejoin, &c. 
{b.—enter iſſue. 256. 268.—for judgment ;—when neceſſary 
to be given; 326.—0n inquiry. 174. —nul tiel record. 264. 
hen not neceſſary; 323,—0n final judgment by default. 
. | 168. 


IN D ER % 
RULES, „ 


168.—demurrer. 260.—to be preſent at taxing PH Res © 


tit. Coffs.—of the king's bench priſon ; 408.—limits of, . 
hen grantable. 15.—when not. 15. 


8. 


SATISFACTION, See tit. Accord and Satisfaction. 
SCANDALUM-MAGNATMM, 192. | 
SCIENDUM. 289. 
SCIRE-FACIAS, 
when neceſſary, on agreement to ſtay execution, 284,—f. 
ter a year. 387,—change of parties. 374. 388.—on the 8 
& 9 W. III. c. 11. $ 6. 374, &c.—unneceflary, upon 
outlawry after judgment. 33.—after defendant is charged in 
execution. 115.—to revive judgment for aflignees of bank. 
rupt. 376.—pleas and demurrers in, muſt be delivered. 
213.—iſſues in, by whom made up. 249.---damages in, 
not recoverable. 319.---coſts in. See tit. Coffs. 
SEAMEN, 17. | | 
SEARCHING for Pleas. 166. 
SECURITY for Coſts. 152. 
 SEQUESTRATION, Proceſs of. 401. 
SERVICE of Proceſs. See tit. Proce/s. 
declaration in ejectment. 141. 
SESSIONS, | 
books of. See tit, Inſpecting Books. &Cc.---attorney's bill tar. 
able, for buſineſs done at. 369. | 
SET-OFF, | | 
at common law. 215.--- by ſtatute. . in what actions al. 
lowed. 216.---1n what action not allowed. 18.——of a penal 
ty. 16. debts muſt be mutual, and due in ſame right. I. 
---caſes of partners. 1b. -huſband and wife. 16.---execu- 
tors and adminiſtrators. 15. truſtees. 16.—. aſſignees of 
bankrupts. 217. when it muſt, or may be pleaded. 201. 
202. 217.— notice of, when and how given. 140. 213 
218.---form of. 217. proceedings on. 218,---of col 
when allowed. See tit. Co/ts. „ 
SET'TING aſide Awards. See tit. Arbitration. 
judgments by default. See tit, Fudgments,---inquiſition, 
174. —executions. 402. „ 
SET FIN aſide Proceedings, 7%. /4# 
for irregularity. 155. -in actions on bail bonds. 140. 
other actions, 76. coſts on. See tit. Ceſis. . difference be. 
tween ſetting aſide, and ſtaying proceedings. 149. 
SEVERAL Counts or Pleas, colts of. See tit. Cofts. 
defendants, coſts in actions againſt. See ſame title. 
SHERIFF, - 
when to return his writs. 9. --his return to the procets by 
original. 10.,---not bound to take notice of the defendant! 
privileg, 


81 


87 


I N D R k. 


SHERIFF, . TOs > . 
privilege 29, 30.---his duty upon a ſpecial capias utlaga- 
tum. 34----entering a liberty, without a non omittas. 56.,--- 
his authority, under the writ. 55.---warrant. b.---duty 
upon an arreſt. 56.---in what caſes liable for an eſcape. 61. 
when he may return a reſcue, 74.---of ruling him to return 
the writ. $6.---in what caſes the rule cannot he had. 13. 
at what time the rule may be taken out. 86.---of the ſer- 
vice of the rule. 16.---is liable to an attachment, for not 
returning the writ. 15.---his return, and in what caſes he 
is liable to an action thereon. 87.---of ruling him to bring 
in the body; 1s.---at what time the rule may be taken 
out. 16.---is liable to an attachment, for not complying 
with it; 88.---how far liable thereon. /5.---in what cauſes 
relievable, and in what not. 15.---of ſtaying the proceed- 
ings againſt him, at the inſtance of the defendant. 153. 
how to proceed againſt the late ſheriff, for not returning 
the writ. 87,---to compel him to bring in the body. 88.--- 
for not bringing it in. 16.—-diſtringas againſt the late ſhe- 
riff. 14.---proceedings thereon. 16.---his power and duty 
under an execution. 396.---property in the goods. 18. 
may maintain treſpaſs or trover for them. 395. 
SHERIFF'S-OFFICERS, &c. 
cannot be bail. 77.—-action againſt, on the 32 Gee. II. c. 
28. § 12. 148. | | | 
SHOR'T-NOTICE of Trial. See tit. Trials. 
Inquiry. See tit. /nqurry. 
SIGNING PLEAS. See tit. Pleas and Pleading. 
SIMILUTER, 227. | 
ſtriking out, and demurring. 253.---want of amendable. 337 
SINGLE DAMAGES. See tit. Damages. 
SOLDIERS. 17. 80. | 
SOLVIT-AD- DIEM, | 
| plea of, mult be delivered. 166. 213.---necd not be ſigned 


213- 
SON-ASSAULT DEMESNE, | 
muſt be pleaded. 203.--- plea of, need not be ſigned or 
filed. 312.---new afiignment on. 234.---ifſue on, by whom 
made up. 249. | 
. SPECIAL. CASE, | — 
what, and how drawn, 323.---arguing and amending. 15. 
coſts on. 344. -% | | 


SPECIAL CAUSES, in what order argued. 145, 


be 


Jury. See tit. Jury. -coſts of. See tit Cofts.---Pleas, See 
tit. Pleas and Fleading.---VerdiQ. See tit. Verdi®. 
STATUTE of LIMLIATIONS. 401. 
cannot be pleaded. after a regular judgment, 168.---when 
5 picaded, or given in evidence. 202. 204.---debt barred by, 


* cannot be ſet off. 216. 
N 5 


ge i STATUTES, 


STATUTES, . _ . 25 


1 N D E x. 


of Henry I. c. 31. Venue. 190. Marleberge, (52 Hu. 
III.) c. 6. Coffs, 354.——c. 13. Eoin. 274.— C. 21, 
Capias. 9, Glouceſter, (6 Edau. I.) C. 1. 8 2. Cofts. 341, 
&C.,——<c. 5. Cofts. 342. —— Weſtminſter, Il (13 Edu. I. 
c. 5. $ 3. Ces. 342.——c. 10. Appearance. 62.—c, 11. 
Capias. g.——c. 13. Bill of Exceptions. 313.—c, 24 Ori. 
ginal worit. 2,——C. 27. Effein. 275.——C. 30. Nif Prix, 
275. &C. 322. C. 45. Scire Fatias,——318.— 
Edward III. 14. c. 6. Amendment. 245. 25. ſtat, 4. c. z. 
Foreſtalling. 147. — c. 17. Capias. 9. C. 19. King 
Debtors. 81. — 42. c. 11. Jury. 274. — Richard 1]. 6, 
c. 8. Treſpaſs. 354.— 6. c, 2. Venue. 190.—— Heiry IV. 
2. c. 11. Damages. 3 19. 343. 363. 4. C. 18. Venue. 
190. Henry V. I. c. 5. Additions. 180.——g. flat. . 
e. 4. Amendment. 245. Henry VI. 4. c. 3. Amendmen:, 


16. 8. c. 1. Members of Convention. 24. C. 9. Dana. 
ges. 319. c. 12. Amendment. 246. 23. C. 9. Bail. zz. 
56. 59. Henry VII. 3. c. 10. Ceſts. 354. 11, c. 12. 
Coſts. 356. 19. c. 9. Capias. 13. Henry VIII. 6. 


c. 4. Writ of Proclamation. 32. 7. C. 4. Cofts. 354, 355 
21. c. 13. § 26. Non-Refidence. 247,——<. 19. F 4. 
Cg. 354, 355.— 23. C. 15.4 1, 2. Cofts. 255. 356.358. 
360. 32. C. 5. . 73 c. 21. Dies- Juridi. 
cus. 5 1. — c. 50. Feofails, 246, 332. 337.— 35. C. 6. 
§ 6, 7,8. Tales. 306, 311. &c. Edward VI. 2 & z. c. 
13. Cofts. 343. — Philip & Mary, 1 & 2. c. 12. Coffs. Ib. 

—— 4&5. c. 7. Tales. 306. 311. Elizabeth, 5. c. 4. 
31. Coſts. 343. c. 9. C 12. Witneſſes. 286.——Cc. 23. 
Tales. 306. 8. c. 2. § 1, 2. M. 123. (a). 360.— 
13. c. 29. Conuſunce. 178 14. c. 9. Tales. 306.— 
18, c. 5. Compounding Peaal Actions Infants Cofts. 362. 64. 
103.—18. c. 14. Original Writ, Feofails. 14. 335.— 
27. E.G. Denurrer. 240.—C. 10. Coſts. 360.—29. c. 
4. Poundage 414.—3 1. c. 3. § 1. Writ of Proclamaliun. 
32.—9 3. Bail on Outlawry. 38, 9. 43. c. 2. f. 19. 
Damages, Crofts. 171, 2. 319. 343.— 4. 5. Habeas-Cirs 
pus. 94.— . 6. Cots. 209, 340. James I. 3. c. 7. 
1. Cos. 365.— . 15. 4: Cofts. e c. 3. Coll 
360. — 7. c. 5. Cofts. 363.— 11, c. 4 enal. Action. 
147.— . 12.4 5. Venue. 6.— C. 13. Fegfails. 336.— 
c. 16. Ces. 347, 353.— C. 19. $ 9. Barkrupts. 378.— 
c. 23. Habeas- Corpus. 94, 5. — c. 24. Execution. 413— 
c. 29. & 2. Perſonating Bail. 74. — Carles II. 13. l,. 
2. C. 2. 4. 2. Ac-etiam. 48. — 9 3. Non pros, Cofts. 128. 
361. 94. Cutlawwry. 33. $ 10. Ceſts. 354.—1⁰˙ 
17. c. 8. Jegfails. 236. 382.— 17. c. 7. Kepicvin, Cf 


170. 254.—C. 8. & 2. Judgments. 374.— 22 & 23. c. 7 


Tudge's Certificate, Ce. 295) 358.-.-29. C. 3. 910. Judy 
me 
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STATUTES, 


ments, Ceſtui que truſt. 376, 404.---Y 14, 15. Judgments, 

378.---4 16. Execution. 391.---C. 7. $ 6. Sunday, 31.--- 
William & Mary, 2 & 3. ſeſſ. 1. c. 5. Damages, Coſts. 319. 
1 & $.C. 4-4 1- 4. Bai. 09, „ . & 5 
Outlawry. 34, 39.---C. 20. & 2, 3. Docketting Juagments. 
379----C. 21. Priſoners. 91. 109.---C. 23. & 10. Coſts. 352. 
c. 24. H 15. Fury. 278. .f 18. Tales. 273.—5 & 6. c. 21. 

§ 4. Date of Proceſs. 51.---William III. 7 & 8. c. 32. 51. 
Fury- Proceſs. 374+----4 3. Tales. 304, 312.---8& 9. c. 11. 8 
I, 2, 3, 4. Coſts. 345, 352, 3, 4. 9 6. Scire facias, Fudg- 
ments. 100, 374.---4 7. Abatement. 168, 376.---4 8. Dama- 
ges. 319. . 27. Freſh purſuit. 204.---9 & 10. c. 15.4 1, 
2. Arbitration. 293, 300.- -C. 25. § 42. Date of Proceſs. 
$1.---11 & 12. c. 9.4 I. Coffs. 346, 348. 2. Arreſt in 
Wales, & Counties-Palatine. 17.---12 & 13.C. 3. Peers, and 
Members of the Houje of Commons. 2, 45.---Ann, I. c. 6, 
Eſcape Warrant. 414.---4 & 5. c. 16. H 1. Demurrer. 240. 
$ 2. Teofails. 339.---4 3. Warrant of Attorney. 62.---4 4, 5, 
7. Double Pleas, Cofts. 206, 210.---4 6. Venire facias. 273. 
$ 8. View. 283.---9 11. Dilatory Pleas. 183.---4 13. Bring- 
ing Money into Court. 156.---\ 23. Bail. Bond. 83.---4 25. 


Coſts. 25 4.---4. c. 18 Q 4. 6. Regiſtering Fudements. 312.— 


6 c. 35. 9 19. Regiftering Fudgments. 16.7. c. 12. Am- 
baſſladors. 13, 23.---C. 20. f 18. Regiftering Fudgments. 382. 
—8. c. 14. f 1. Execution. 397.---9. c. 20. Mandamus and 
uo Marranto. 240.12 ſtat. 2. C. 16. Cofts, 334. 
George J. 3. c. 15. F 16, 17. Poundage. 414.5. C. 13, 


Jeofails. 336.---8. c. 25. § 6. Tudgiments. 378.---12. c. 29. 


$1, 2. Proceſs, Angg/t, Bail. 10, 17, 51, 5 3, 67. 68.---4 3. 
Habeas Corpus. g4.---Geerge II. 1. c. 14. § 5. Seamen. 17. 
2. C. 22.4 13. Set off. 215. C. 23. H 22. Attorney's Name 
en Proceſs. 5 4.---$ 23. Coſts. 305, 309----24. Bribery. 248. 
3. c. 25. 88. 11. 18. Fury. 273, 277. 14. Fiew:; 282,--- : 
§ 15. Special- Fury. 279.---4. C. 28. 9 4. Ejedtment for Nox- 
payment of Rent. 157.---5. C. 27. $1, 2, 3, 4. Proceſs, Ar- 


reſt, Bail. 16, 67, 68.---7. c. 20. 1. Ejedment by Mort- 
gagee. 157.---8. c. 6. & 1. 18. Regillering Fudgments, 382. 
c. 16. § 4. Hundredors. 12.---C. 24. Q 4» 5. Set-off. 216, 217, 


11. c. 19. $14. Aion for Uſe aui Occupation, 218.---J 21. 
22. Cots. 358, 363.---12. Cc. 13. \ 4» 5- Urorney's Name 
en Warrant. 54.---c. 28.4% 1. Gaming-h0uje., 148.---14, c. 
10. Coffs, 340.---C. 17. H 1, 2, 3. Judgment as in Caſe of 
Nonſait. 142.---$ 4» 5. Notice of Trial and Countermand. 
172.---18. c. 34. $ 1, Gaming-houje. 141. 19. c. 37. Bring- 
ing Money into Court. 217.20. C. 24. & 6. Prize Money. 
149.---C. 37. § 2. Rule to return Writs. 86. --23. c. 27. 
Court of Conſcience, Cots, 148, 348.--C. 30. Cofts. 348. 
c. 33. Cet. 1b. a4. c. 18. 1, 2. Jy. 273-0. 42. 
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STATUTES, 5 | | 
ofts. 348;--24. c. 45. C 4. Bringing Money into Court. 219. 


&C.---29. c. 4. H 14: Soldiers. 17.---30. c. 8. & 20. Soldiers. 


17.--C. 19. $ 75. Cofts. 304.—-32. c. 6. CHs. 341.---28, 5 
12. Sheriffs” Officers. 148.—8 13, 14. 15. Execution, Pri. 


ſoners. 408, &c. George III. 2. c. 19. 5. \Cofts, 363. 


10. c. 50. Diſtringas, 1/Jues. 12, 90.13. c. 51. C 1, 2. 
Wales. 194.16. c. 34. Inſuring Lottery Tickets. 148. 
19. c. 70. Arreſt, Bail, Habeas-Corpus. 16, 94, 5, 6.— 
c. 70. & 33, 34. Exciſe-Officers, bringing Money into Court, 


Venue, Coſts. 7, 219, 363. ſeſſ. 2 c. 47. § 35. Cufton- 


Houſe Officers, bringing Money into Court, Venue, Coſts, 5 
219, 200.---25. c. 80. Warrant of Attorney. 64, 69. 
26. c. 44. Execution, Priſoners. 408.---C. 77. § 13. Attions 
relating to Cuſtoms and Exciſe. 147.33. C. 5.y 4, 5. Ex- 
ecution, Priſoners. 40 

STATUTES. MERCHANT or Staple. 376. 

STAYING PROCEEDINGS, 15 
motion and rule for, when and how made. 140, 143.— 
on the lafl day of term. 142, 149.---when ill founded 
cauſe of action frivolous. 147. actions brought contrary 
to good faith. 148.---without proper authority. /6.---pend- 
ing writ of error. 150, &c.— till ſecurity be given for coſts, 
152.---payment of coſts of former action. 153.---0n pay- 
ment of debt and coſts. 155.---in a//umpfit, on bill of ex- 
change. 155.---penal actions. 156.---debt on bond 15.— 
recognizance. 156. ejectment, for non-payment of rent. 
15.---by mortgagee. 158. actions for general damages 
158.---of replevin. 16. trover. 158, 9.—-difference be. 
tween ſeiting aſide, and ſtaying prageedings. 149. 

STRIKING out COUNTS, See tit. S7perfluous Counts. 
Specia]-plead'ngs, and giving general iſſue. See tit. [ſues 
and Trials.- -S:militer, and demurring. See ſame titles, 

SUBMISSION to Arbitration, See tit. Arbitration. | 

SUBPCENA, See tit. Vitneſſes. 

attachment ſor diſobeying. 139. 286. 

SUGGESTIONS for Coits, See tit. Cofs. ; 
fof awarding wenire out of common courſe, 252.01 
deaths, &c. I/. 370. 

SUMMONS and OEHDER, | | 
practice by. 140.---for time to plead, &c. 146. 134.---h0# 
far a ſlay of proccedings. 1b. 

SUNDAY, 31, 372, 320. 

SUPERFLUOUS COUNTS, 
or matter, fliiking out. 140, 198, 9. 

SUPERSEDE AS, | 
arreſt after. 21.---upon outlawry, 32, 38, 40.---to the ſbt- 
riff, & c. 115. Cannot be pleaded to an action on judgment. 

119.---ot execution. See tit. Error and Execution. 8. 
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SURPLUSAGE. 211, 333. 1 4d 
SUR-REBUTTERS, See tit. Pleas and Pleadins, * 
SUR-RE JOINDERS. See ſame title. 

in diſcharge of bail. See tit. Bail and Priſoners. 
WEARING JURY. See tit. Jury. | 


F: 


TALES. See tit. Jury. | 
TAXATION, See tit. Cos: 
coſts of. 308. 

TENDER, - | | = | 
when it may be made. 103, 125.---muſt be pleaded, in a/- 
ſjumpſit. 202.---debt on ſimple contract. 203. --bond. 203.--- 

in what time it muſt be pleaded. 131.---cannot be pleaded 


with non-aſſumpg/it, or non ef factum, to the whole declarati- 


on. 206. ode of concluding plea of. 212. paying mo- 
ney into court on. 217. judgment may be figned, for 
want of. 166. 5 

TERM, | 
what may be moved, on the laſt day of. 141. 
TERMS-NOTICE. See tit. Trials and Inguity. 


TERMS for YEARS, See tit. Leaſes. 


may be.extended or fold on elegit: 404. | — 

TESTATUM-WRITS. See tit. Proceſs and Execution. 

TESTE and RETURN, FR = ; 
of original writ. 7.---diftringas, c. by original. 12.--- 
bill againſt peers, &c. 46.---capias, &c. by original. 17.--- 
writ of exigi facigs. 32.---proclamation. 32.—-proceſs in 
treſpaſs. 50, &Cc.---jury proceſs. 276.---fieri factas. 309. 


TORTS. 3, 18. 

TRANSCRIPT, 
in what caſes amendable. 247. 

TRAVERSE. See tit. Pleas and Pleading. 

TREBLE-COSTS. See tit. Cee. 

TRESPASS, 3, 5, 18. $ ; 

will not lie againſt ſheriff, for ſelling goods aſter bank- 

ruptcy. 395.---maintainable by ſheriff, for goods taken 
in execution. 396.---declaration in. 122, 125, 129.---plcas 
In. 204.---when to be delivered. 213.—iſſues in, on /n 
fault, by whom made up. 249.---damages in, when ſome 
defendants are acquitted. 320,---coſts in; See title Co/ts.--- 
on double 'pleading. 208, 

TRIALS, by the record. See tit. nul tel record. | 
country, ---at bar; 301.---hiſtory of. 176.---in what caſes 
granted. 1b.---ro whom. {þ.---where it cannot be had zin 

London. 14.---county palatine. 16. --- motion for, when 
H h 5 made. 


alias and pluries, & c. 391.---capias ad ſatisfaciendum. 402. 
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TRIALS, 


made. 140, 141, 302.---notice of, 302.---entering cauſe, 
16.---jury, ſpecial. I. of what county. Ib. n. notice 
to. 16. proceſs. Ib. -Tales. 303. new trial after, 1}, 
327. — coſts of. See tit. Cyfis.---at niſi prius; 300, 303... 
in what county. 303.---where an impartial trial cannot be 
had. 140, 141, 303. notice of; 265. to whom given. 
I. in what manner. 264. - notice of, - time allowed for; 
in London and Midaleſex. 266.---country cauſes. 16. on 
an old iflue. 287.---terms notice. 46 on paper-book, 
when it ſhall ſerve for the general iſſue. 265.---notice of 
inquiry. 266.---ſhort-notice. 136, 267.—-countermand. 267, 
continuance. 267.---colts for not proceeding to. 140. 267. 
by proviſo; 268.---when and in what caſes it may be 
had. 16. 268. rule for. 268.— notice of. 16..--jury- 
proceſs. 273.—- putting off, for the abſence of witneſs. 272. 
motion for, when made. 140, 272.---afhdavit. 16. 
other cauſes of. 272. 288. entering Cauſe for ;. in Lon. 
don and Middleſex. 305. — at the aſſizes. 306.— order of. 
16. 3z06.-pecial jury cauſes. 16. cannot be tried in 
. term. 281. | | | 

TRIERS, 202, 

'TROVER, ; 
maintginable by ſheriff, for goods taken in execution. 21, 
againſt ſheriff, for ſelling goods after notice of act of bank- 
ruptcy. 395.---arrelt in. 48.---ſftaying proceedings. 159. 
---pleas in. 204.---coſts. See tit. Coffs. © Ds. 

TRUSTEES, = 5 | | 
ſet off in actions by or againſt. 216.---judgments and 
executions affecting, or not. 376, 378. 

V. 

VARIANCE, of declaration from proceſs, when material. 122. 
---plea in abatement of. 180. 8 

VENDITIONI-EXPONAS. 41. 401. 

VENIRE-FACIAS, See tit. Zury- Proceſs. 
award of, 252.---de novo. 275. 316. 322. 326.— in what 
Caſes grantable. 3 34.---tam ad triandum, quain ad ingquirei- 
dum. 319. 

VENUE, where laid,---by original; 6. 122.---local. 6. 
tranſitory. 46. in what actioas it muſt be laid in a par- 
ticular county. 7. in actions by and againſt attornies, 
&Cc. 41.---by bill. 124. -hiſtory of charging. 190.---8 
what caſes it may be changed ;---by plaintiff. 191. 242---- 
defendant. 191. 193.---in what? not - Where cauie of action 
ariies out of th: realm. 193.---in two counties. 191-11 
debt on bond, or other ſpecialty. 46. action on promiſſor 
note, or bill ot exchange. IG. tor ſcandalum mapuatun. 
192. libel. Z. . efcabe, or Halle return. {6.---againk © 

| Carricr 


INDEX 
VENUE, | 
vilege. 193.---to avoid delay. /5..--in what caſes it may 


Wales, or adjoining county. 10. county-Palatine. [b.--- 
motion for changing ; 131.---when made. 193.---affidavit 
in ſupport of. 194. bringing back; grounds of. 194. 
undertaking to give material evidence. 46. motion for, 
when made, 194. . 
YERDICTS, | | - 

general, 319.---ſpecial ; 32z2.---origin of. [5.---how drawn. 
Ib. moving for judgment, and arguing. 323.---motion to 
ſer aſide. 140. 142.---amendment of. 246. 322.---contrary 
or concurring, new trials after. 328.---what defects are 


ly ſer out, but not a defective title. 16. 333.---defth of 
parties after, when aided. 374. 
VIEW, See tit. Jury. 
full caſts after. 350. 
YOIRE-DIRE."311. 


K 


U. 


UMPIRE. 294. 


l. UNDERTAKING, - 

K to give material evidence. 165. - peremptory. See tit. Judg- 
59. ment as in cofe of non ſuit. to pay coſts on taxation. 371. 
UNDERWRITERS. See tit. Policy of Inſurance. 

UNIVERSITIES. 177. 
ind USURY, 
will avoid warrant of attorney. 159.---ſtatute of, when 
pleaded, or given in evidence. 201. 203. 
122. W. 
WAIVER of Women. 29. 33 
WAIVING or withdrawing general-iſſue. See tit. Demurrers and 
Tleas and Pleading.---judginents by default. See tit. Fudgments. 
what WALES. 10. 48. 176. 276. 305. 340. . 378. 380. 
aren- WARRANT, to arreſt. 51, &c. 
of attorney, to proſecute or defend in writing or by pa- 
"ER r0!. 62,---how long it continues in force. J. of filing and 
par- entering it. 62.---memorandum Or minute of. 48. 64. 68,--- 
rnies, entry of, on the iſſue-roll. 259.---want of, aided after ver- 
SR! dict. 343.---to claim conuſance. 178.---confcls judgment ; 
42 what; 160. in what caſes court will order it to be de- 
action lirered up. 150. given by an infant. 15.---executor. 160. 
1. in 103. -feme covert. 160. priſoner. 14.---in what caſes an 
niſſot adorney's pretence 1s neceſſary. I -not revorable by the 
nat um. party. 161,---countermanded by death. 15.---when re- 
ainſt a voked by marriage. 162. judgment on, when and how 


Carrier catered. 


carrier or lighterman. Ib.---by reaſon of plaintiff's pri- 


be changed, or retained, on a ſpecial ground. 16. — into 


a'ded by, at common law. 332.---will aid a title defeQive- 
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WARRANT, | | 
entered. 140. 162.---motion for, when neceſſary, and how 
made. 163.---to acknowledge ſatisſaction. 415. 
WASTE, coſts in. See tit. Co/ts. 2 
WITHDRAWING JUROR. See tit. Fury. » 
coſts on, after paying money into court. 218.---Pleas; See 
tit. Pleas and Pleading.---on confeſling action. 165. 


WITNESSES, 


Privilege of, from arrreſt. 27.---0n execution of inquiry, 
36.— abſence of, good cauſe againſt judgment as in caſe 
of nonſuit. 272.---expences of. 286. how ſworn on ar- 
bitration. 292. -muſt not be intereſted, in event of ſuit. 
285. Objections to credit, or competency of. 16. mode 
of procuring their attendance ;---by /ubpana ad teftificar- 
dum. 16.---what, and how many may be put in one writ, 
{b.---with a ances tecum. 285.---ſervice of ſubpœna ticket, 
and payment of expences. 16. 286.---habeas corpus ad w/. 
tificandum. 287.---when it lies or not. 16. mode of ob. 
taining, and executing the writ. [6.---by attaghment, 15. 
---agatoſt attorney or peer.-- -affidavit for. 18. ſpecial ac- 
tion on the caſe. 286.---a&tion on 5. Eliz. c. 9. § 12. 16.— 
when and how examined, on interrogatories; 140. 287.--- 
before judge in town. 288.---commifſtoners in the country, 
or abroad. 16.---dedimus potefiatem. 288.---rule or order 
for examining them,---when and how obtained. 28.---caii 
only be by conſent. 288.—-proceedings thereon. 288. 
WORDS, : | 

pleas in actions for. 204.---cofts in ſame. See tit. Cops, 
WRIT), | 
motion to quath. 140.—-pleas in abatement to. See til. 
Pleas and Plcading.---of inquiry. See tat. Inquiry.---lor 
ſealing bill of exceptions. 314.---to confeſs or deny ſeil 


314. 


. 1S | 


Ee 


